To: Kupchan, Simma[Kupchan.Simma@epa.gov}; Nguyen, Quoc[Nguyen.Quoc@epa.gov}
From: Mitschele, Becky

Sent: Fri 3/31/2017 12:23:24 AM

Subject: FW: FOIA Instructions for AFBF v. EPA (CAFO Litigation Settlement Agreement)
FINAL Instructions for Handing CAFO Information Related to AFBF 3-30-17.pdf

Email is making the rounds...congrats to you two for the settlement!!

From: Smith, DavidW

Sent: Thursday, March 30, 2017 4:26 PM

To: Mitschele, Becky <Mitschele.Becky@epa.gov>

Subject: FW: FOIA Instructions for AFBF v. EPA (CAFO Litigation Settlement Agreement)
Importance: High

David Smith

Manager

NPDES Permits Section (WTR-2-3)
U.S. EPA Region 9

75 Hawthorne Street

San Francisco, CA 94602

(415) 972-3464 (office)

(415) 972-947-3545 (fax)

From: Kermish, Laurie

Sent: Thursday, March 30,2017 3:56 PM

To: Greenberg, Ken <Greenberg.Ken@epa.gov>; Smith, DavidW <Smith.DavidW @epa.gov>
Cc: Busterud, Gretchen <Busterud.Gretchen@epa.gov>; Dreyfus, Bethany
<Dreyfus.Bethany@epa.gov>

Subject: FW: FOIA Instructions for AFBF v. EPA (CAFO Litigation Settlement Agreement)
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Importance: High

Ken and David, this is in relation to future FOIAs regarding certain CAFOs. I figured your
groups may be the ones to see such FOIAs so this is a heads up.

Laurie Kermish

CWA Section Chief

Office of Regional Counsel (ORC-2)
U.S. EPA, Region 9

75 Hawthorne St.

San Francisco, CA 94105

(415) 972-3917

(415) 947-3570 (fax)

kermish.laurie@epa.gov

This email may contain deliberative, attorney-client, attorney work product or otherwise privileged
material. Do not release under FOIA without appropriate review. If this email has been received by you
in error, you are instructed to delete it from your machine and all storage media whether electronic or
hard copy and call the sender at (415) 972-3917.

From: Busterud, Gretchen

Sent: Thursday, March 30, 2017 1:14 PM

To: Kermish, Laurie <Kermish.Lauric@epa.gov>

Cc: Dreyfus, Bethany <Drevfus.Bethany@epa.gov>

Subject: FW: FOIA Instructions for AFBF v. EPA (CAFO Litigation Settlement Agreement)
Importance: High

Laurie —
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Just a heads-up in case we receive an assignment for this FOIA. Not sure we had anyone
working on this litigation -- ?

Gretchen

From: Dreyfus, Bethany

Sent: Thursday, March 30, 2017 1:09 PM

To: Busterud, Gretchen <Busterud.Gretchen@epa.gov>

Subject: FW: FOIA Instructions for AFBF v. EPA (CAFO Litigation Settlement Agreement)
Importance: High

Hi Gretchen. Do you know who the SME is on this in our office? We should forward it to them
in case a FOIA comes through without us noticing.

Bethany Dreyfus

EPA Region IX ORC-3
75 Hawthorne Street

San Francisco, CA 94105
(415) 972-3886

(415) 947-3570 (fax)

From: Johnson, Ivry

Sent: Thursday, March 30, 2017 12:54 PM

To: Busterud, Gretchen <Busterud. Gretchen@epa.gov>; Lieben, Ivan <Licben Ivan@epa.gov>
Cc: Leon, Sandra <Leon.Sandra@epa.gov>; Dreyfus, Bethany <Dreyfus.Bethany@epa.gov>;
Glenn, William <Glenn. William@epa.gov>; Henderson, Alita <Henderson.Alita@epa.gov>
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Subject: FW: FOIA Instructions for AFBF v. EPA (CAFO Litigation Settlement Agreement)
Importance: High

FYI

From: Gottesman, Larry

Sent: Thursday, March 30, 2017 12:46 PM

To: Newton, Jonathan <Newton.Jonathan@epa.gov>; Hamilton, Sabrina
<Hamilton.Sabrina@epa.gov>; Sandfoss, Kristina <Sandfoss.Kristina@epa.gov>; Kennedy,
Chandra <Kennedy.Chandra@epa.gov>; Malloy, Marilyn <Malloy.Marilyn@epa.gov>;

Zambrano.Lorena@epa.gov>; Williams, LaShawn <williams.lashawn@epa.gov>; Levine, Scott
<Levine.Scott@epa.gov>; Barnett-Owens, Inga <Barnett-Owens.Inga@epa.gov>; Evanko, Peter
<Evanko.Peter@epa.gov>; McLendon, Wanda <Mcl.endon. Wanda@epa.gov>; Jones-Coleman,
Diane <Jones-Coleman.Diane@epa.gov>; Schena, Cristeen <Schena.Cristeen@epa.gov>;
Calderon, Wanda <Calderon Wanda@epa.gov>; Tate, Rita <Tate Rita@epa.gov>; Gross,
Louann <Gross.LouAnn@epa.gov>; Wheatley, Jessica <wheatley jessica@epa.gov>; Ho, Nancy
<Ho.Nancy@epa.gov>; Stevens, Edie <Stevens Edie@epa.gov>; Albano, Emily
<Albano.Emily@epa.gov>; Engels, Alan <engels.alan@epa.gov>; Johnson, Ivry
<Johnson.Ivry(@epa.gov>; Kercheval, Stephanie <Kercheval Stephanie@epa.gov>

Cec: Miller, Kevin <Miller.Kevin@epa.gov>; Nguyen, Quoc <Nguyen.Quoc@epa.gov>; Floyd-
Coleman, Cynthia <Floyd-coleman.cynthia@epa.gov>; Person, Linda
<Person.Linda@epa.gov>; Schumacher, Wendy <schumacher.wendy@epa.gov>; Lewis, Judith
<Lewis Judith@epa.gov>

Subject: FOIA Instructions for AFBF v. EPA (CAFO Litigation Settlement Agreement)
Importance: High

[ have attached instructions for responding to future FOIA requests that seek concentrated animal
feeding operation information (CAFO), at issue in the recently settled AFBF v. EPA FOIA
litigation.

Quoc Nguyen from the Office of General Counsel, General Law Office, will be participating in
our HQ FOIA Coordinators’ meeting on April 4 and our Regional FOIA Officers’ call in April
13 to answer your questions. Please disseminate this email and instructions to your FOIA
professionals, as appropriate.
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Thank you so much for your help in this matter. Please call me if you have any questions.

Larry F. Gottesman

Agency FOIA Officer

202-566-2162 (Direct line)
| x.6.- Personai prwacy MODI[C)

....................................
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Instructions for Handling Concentrated Animal Feeding Operations Information Related
to AFBF v. EPA, No. 13-1751 (D. Minn.)
March 30, 2017

The Agency recently settled a reverse-Freedom of Information Act (FOIA) case involving
certain information related to concentrated animal feeding operations and facilities (CAFOS) for

24 qtateg Snecifically an March 24 2017 the TT Q Digtrict (Canrt 1in the Digtrict of Minnean o
JU DA, be\alllbull] Ull 1viqivii L:_l' PAAVE S I HIv U0, UIO ivt \_/Uull, FIS R Aiw) UIO ivi Ui lVLlllll\aOUl,a

entered a Stipulation of Settlement and D1sm1ssal (Settlement Agreement) in AFBF v. EPA, No.
13-1751 (D. Minn.). See Appendix A, Settlement Agreement.

The Settlement Agreement requires your attention in the event future FOIA requests seek
the information at issue in the settled case.

Pursuant to the Settlement Agreement, EPA agreed to provide written instructions to
Headquarters FOIA Coordinators and Regional FOIA Officers. The instructions below address
how the Agency should respond to future FOIA requests for the information at issue in the
settled case.

INSTRUCTIONS

Information addressed by this instruction: The information at issue in the settled case was the
set of 73 documents or spreadsheets responsive to two FOIA requests submitted by Earthjustice
(EPA-HQ-2012-001337) and the Natural Resources Defense Council and the Pew Charitable
Trusts (EPA-HQ-2013-001516). See Appendix B, the two FOIA requests. The Office of
Water’s Office of Wastewater Management collected this information about CAFOs from
twenty-seven state permitting authorities, eight state websites, EPA databases, and EPA regional
offices. The Office of Wastewater Management responded to the two FOIA requests (EPA-HQ-
2012-001337 and EPA-HQ-2013-001516) and produced redacted information from the 73
documents or spreadsheets through FOIAonline. The following links will direct you to the
Agency’s final response to these two requests:
1) EPA-HQ-2012-001337:
hitps://foiaonline regulations.gov/foia/action/public/view/request?objectld=090004d2800
0843a
2) EPA-HQ-2013-001516:
https:/foiaonline.regulations.gov/foia/action/public/view/request?objectld=090004d2800
1613d

Provided below are examples of FOIA requests the Agency has received that specifically sought
the 73 documents or spreadsheets at issue in the settled case.

Language from FOIA requests seeking the 73 documents or spreadsheets:

- “Freedom of Information Act request for information related to the withdrawal of the
CAFO Reporting Rule, from Eve C. Gartner, Esq, Earthjustice, dated September 11,
2012.”
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- “Freedom of Information Act request for disclosure of records [related to the
withdrawal of the CAFO Reporting Rule]...from Claire Althouse [or Jon Devine],
Natural Resources Defense Council, dated October 24, 2012.”

- “All records responsive to FOIA requests 2012-1337 and 2013-1516.”

- “[A]ny records...to the proposed NPDES CAFO Reporting Rule (76 Fed. Reg.
65,431 (Oct. 21,2011).”

Tiactnarntinme fop banndlinoa ALY FIMA vwosnsiocte cpoling tho 72 dantinsoite an cnpopdcls
A1E51L7 ubuuno_[ur RAnaiIng LAIrv 1'viAa FEquEsSLdy Seeneng i /5 aocumenis or Spreaasr

issue in the settled case: 1f EPA receives a FOIA request seeking the 73 documents or
spreadsheets or to which the 73 documents or spreadsheets, as described above (see “Information
addressed by this instruction”), are responsive, you are to respond by referring the requester(s) to
FOIAonline and referencing the response provided to EPA-HQ-2012-001337 and EPA-HQ-
2013-001516. Please refer to the public URL links above.

potc ot
ceCw ut

If you have any questions, please contact Jenny Molloy, Office of Water, at 202-564-1939 or
Quoc Nguyen, Office of General Counsel, at 202-564-6342.
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APPENDIX A: Settlement Agreement

UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA
Civil No. 13-1751 (ADM/TNL)

AMERICAN FARM BUREAU
FEDERATION, and NATIONAL PORK
PRODUCERS COUNCIL
STIPULATION OF SETTLEMENT
Plaintiffs, AND DISMISSAL
V.

U.S. ENVIRONMENTAL PROTECTION
AGENCY, and GINA McCARTHY,!
Administrator U.S. Environmental Protection

Agency,

Defendants,
and
FOOD & WATER WATCH,

ENVIRONMENTAL INTEGRITY
PROJECT, AND IOWA CITIZENS FOR
COMMUNITY IMPROVEMENT,

Intervenors.

WHEREAS, on July 5, 2013, Plaintiffs, the American Farm Bureau Federation
(“AFBF”) and National Pork Producers Council (“NPPC”) (together, “Plaintiffs”), filed ‘
their Complaint for Declaratory and Injunctive Relief (“Complaint”), alleging a claim

under the Administrative Procedure Act and seeking an Order enjoining the U.S.

' Scott Pruitt is now the Administrator of EPA. Pursuant to Rule 25(d) of the Federal
Rules of Civil Procedure, Mr. Pruitt should be substituted for Gina McCarthy as
defendant in this suit. ‘

ED_001855_00009676



Environmental Protection Agency (“EPA”) from disclosing certain information (referred
to herein as the “disputed information™) in response to Freedom of Information Act
(“FOIA”) requests submitted by Earthjustice (EPA-HQ-2012-001337) and the Natural
Resources Defense Council and the Pew Charitable Trusts (EPA-HQ-2013-001 516);

WHEREAS, the disputed information consists of a set of 73 documents (“disputed

information™) that EPA collected from twenty-seven state permitting authorities, eight
state websites, EPA databases, and EPA regional offices, following the Agency’s
determination to compile reliable information about concentrated animal feéding
operations (“CAFOs”) in the United States using existing data sources rather than

promulgating a rule requiring CAFOs to submit information directly to EPA.

WHERFEAS, in this lawsuit, Plaintiffs allege that portions of the disputed
information are protected by Exemption 6 of the FOIA, which pertains to “[p]ersonnel
" and medical files and similar files the disclosure of which would constitute a clearly

unwarranted invasion of personal privacy.” 5 U.S.C. § 552(b)(6).

WHEREAS, the disputed information consists of data pertaining to animal fe%:ding
operations, which is aggregated by state, for the following states: Alabama, AriZona,
Arkansas, California, Colorado, Florida, Georgia, Idaho, Illinois, Indiana, lowa,
Louisiana, Maine, Maryland, Michigan, Minnesota, Mississippi, Missouri, Montana,
Nebraska, Nevada, New Jersey, New York, North Carolina, North Dakota, Ohix:),

Oklahoma, Oregon, Pennsylvania, South Dakota, Tennessee, Texas, Utah, Washington,

Wisconsin, and Wyoming.

WHEREAS, the disputed information was filed in the administrative record in this

matter, at ECF. No. 69, Exhibits 16 and 32.

WHEREAS, Plaintiffs, AFBF and NPPC, and Defendants, Administrator Scott

Pruitt and EPA, wish to avoid any further litigation and controversy and to settle and
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compromise fully any and all claims and issues that have been raised, or could have been

raised in this action, which have transpired prior to the execution of this Stipulatio
Settlement and Dismissal (“Stipulation™).

Now, therefore, the parties, by and through their respective counsel, hereby s

n of

ettle

and compromise the above-captioned lawsuit. The parties stipulate that this matter is

hereby settled and compromised on the following terms:
L. Defendants agree that only the columns reflecting permit status,

county, and 5-digit zip code in the disputed information, which, as defined ab

city,

ove,

consists of 73 documents set forth at ECF No. 69, Exhibits 16 and 32, will be released in

response to the FOIAs requests at issue in this case, EPA-HQ-2012-001337 and EPA-

HQ-2013-001516. All other columns and fields in the disputed information wiﬂ be

redacted pursuant to 5 U.S.C. § 552(b)(6).

2. Defendants have provided, and Plaintiffs have reviewed, the disp
information with the agreed-upon redactions, and those redactions are attached here
Exhibit A.

3. Defendants also agree to release the same redacted disputed informatio

uted

0-as

n, as

set forth in Exhibit A, in response to the following pending FOIA requests submitted to

EPA Headquarters that seek the disputed information: (1) EPA-HQ-2013-006737
EPA-HQ-2013-006604; (3) EPA-HQ-2013-004128; (4) EPA-HQ-2013-008906;
EPA-HQ-2013-007430; (6) EPA-HQ-2013-006913; (7) EPA-HQ-2013-004097;

EPA-HQ-2015-004064; (9) EPA-HQ-2015-006732; and (10) EPA-HQ-2016-008

@)
(5
®)
563.

Defendants further agree to post the redacted disputed information, responsive to the
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FOIA = requests identified in Paragraphs 1 and 3, to FOIAonlin
(www.FOIAonline.regulations.gov), consistent with 5 U.8.C. § 552(@)(2)(1))‘

4, Within 7 calendar days of the execution of this Stipulation, Defendants

provide the redacted disputed information, set forth at Exhibit A, in response to the F
requests identified in Paragraphs 1 and 3 above.

5. Within 7 calendar days of the execution of this Stipulation, Defendants
request in writing that the FOIA requesters in EPA-HQ-2012-001337 and EPA-

will

HQ-

2013-001516 return to EPA or destroy all copies of any previous responses to those

FOIA requests and cease any further or ongoing dissemination of the same.

6. This Stipulation does not bind Defendants with respect to its response to

any FOIA request other than the FOIA requests identified in Paragraphs 1 and 3 of

this

Stipulation. Within 7 calendar days of execution of this Stipulation, Defendants agree to

provide written instruction to EPA’s Regional and Headquarters FOIA coordinators

that

if they receive a FOIA request seeking the disputed information, as defined above, they

are to respond by referring the requester(s) to FOIAonline and referencing the response

provided to EPA-HQ-2012-001337 and EPA-HQ-2013-001516. This instruction
also be included in the training described below in paragraph 7.
7. Defendants agree to conduct training for managers in EPA’s Offic

Water and Regional and Headquarters FOIA coordinators regarding the Agen

will

e of

]

cy’s

obligations under the FOIA and the Privacy Act. Among other things, the training will

focus on Exemption 6 of the FOIA, the Privacy Act, and other relevant privacy issues.

The training will be conducted in the 2017 calendar year.
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8.  Plaintiffs agree to dismiss this lawsuit with prejudice. Such dismissal

shall

be effected via the stipulation of voluntary dismissal with prejudice per Fed. R. Civ. P.

41(a)(1)(A)(ii) that is attached hereto as Exhibit B. The parties shall file with the Court

SRS SIS U SAPL G A e L PRI I NP IS Y S SRR ey o o 3 i oo oy e rhr e
such stipulation of dismissal within ten business d: f ut

9. This Stipulation constitutes the full and complete satisfaction of any and all

claims on behalf of Plaintiffs arising from (a) the allegations set forth in the complaint

filed in this lawsuit and (b) any litigation or administrative proceeding that Plaintiffs

have

brought, could bring, or could have brought against Defendants regarding the specific

FOIA requests identified in Paragraphs 1 and 3 of this Stipulation, including all ¢

aims

for attorneys’ fees and costs. Any and all remaining claims and issues in this }itigatién

are released and waived by all parties.

10.  This Stipulation does not constitute an admission of liability or fault on the

part of Defendants, the EPA, or its agents, servants, or employees, and this Stipulation

shall not be construed as an admission of liability or fault. This Stipulation is entered

into by both parties for the sole purpose of compromising disputed claims and avoiding

the expenses and risks of further litigation. This Stipulation will not be used ir

manner to establish liability for fees, amounts, or hourly rates, in any other ca

proceeding.

any

s¢ Or

11.  This Stipulation is binding upon and inures to the benefit of the parties

hereto and their respective successors and assigns.

12.  Each party will bear its own attorney’s fees and costs.
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13.  The undersigned attorneys are authorized to enter into this Stipulati(;n of
Settlement on béhai’f of their respective clients.
14, This Stipulation may be executed in counterparts as if executed by both
parties on the same document.

[Signatures next page]
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“U.S. ENVIRONMENTAL PROTECTION AGENCY &
E. SCOTT PRUITT, ADMINISTRATOR

GREGORY G. BROOKER
Acting United States Attorney
District of anesota

BY: [ Vo W DATE: //[aré4 a23 22/

Pamela A. Marentette
Assistant United States Attorney

AMERICAN FARM BUREAU FEDERATION

BY: DATE:
Ellen Steen, ‘
General Counsel & Secretary

NATIONAL PORK PRODUCERS COUNCIL

BY: DATE:
Michael Formica,
Assistant Vice President & Counsel, Domestic Policy
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APPENDIX B: Earthjustice FOIA Request (EPA-HQ-2013-001337)

.;;.*'“’-;,\‘ &
%‘ E RT U S T I C E ALASKA  CALIFORNIA  FLORIDA. MID.PACIFIC NORTHEAST NORTHERN ROCKIES
e . *' l | NORTHWEST  ROCKY MOUNTAIN wasnmmou, DE INTERRATIONAL

E@E IVE
L SEP 12 2012

September11, 2012

National Freedom of Information Officer
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW (2822T)
Washington, DC 20460

(202) 566-1667 FAX (202) 566-—2147

fi~max§ g,faia@éga.ggx

Re: Freedom of Information Reqmst for mf‘ormatmn related to the thhdrawal of the
CAFO Reportmg Rule : ~ :

Dear F reedom of Information Officer:

Earthjustice submits this request for reacrds in accorciancg with the pmv;smns of the -
Freedom of Information Act (“FOIA™), 5 U.S.C. § 552. In accordance with FOIA, please
provide us with the following records relating to the rule proposed by the Environmental
Protection Agency (“EPA”) on October 21, 2011, under section 308 of the Clean Water Act, to
collect information about concentrated animal feeding operations (CAFOs) (the “CAFO -
Reporting Rule”), and the withdrawal of the CAFO Reporting Rule announced by EPA on Ju}y
20,2012:

1. All records, including all communications, shared or otherwise maintained between
EPA and any other governmental agency (including, but not limited to, the United
States Department of Agriculture and/or the United States Geological Survey)
relating to the CAF O Reporting Rule and/or the 2012 withdrawal of the CAFO
Reporting Rule ;

2. All records reflecting any communication, written or verbal, between the EPA and
‘any private party, corporation or non-profit organization (including, but not limited
to, the National Pork Producers Council, the American Farm Bureau Federation, the
National Chicken Council, the U.S. Poultry & Egg Association, and the National
Milk Producer’s Fedération) relating to the CAFO Reportmg Rule and/ar the 2012
withdrawal of the CAFO Reporting Rule;

3. All records created or updated since November 28, 2008, rclatmg to EPA’s evaluation
of information publicly available about CAFOs in the United States. -

4. All records, including, but not limited to, all communications and records 1dermfymg,
discussing, mentioning, describing, reporting or analyzing, the July 2012
memorandum of understanding (MOU) entitled “Collaborative Efforts to Collect and

156 WILLIAM STREET SUITE BOO NEW YORK, NY 10038
T: 212.791.1881 F:212.918.1556 E: neottice@earthjustice.org Wi www.esrthjustice org
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EXahange Information about Concentrated Animal Feeding Operations™ entered into
. between EPA and the Association of Clean Water Administrators:

5. All records relating to how EPA will obtain information about CAFOs in states for
which current site-specific information about CAFOs is not available on the internet,
including, at a minimum, CAFOs in Maine, Massachusetts, New Hampshire, Rhode
Island, Vermont, Puerto Rico, U.S. Virgin Islands, West Virginia, Georgia, [llinois,
Minnesota, Kansas, Nevada, Alaska, Idaho, and Washington;

6. All records relating to and/or identifying existing sources of information about
CAFOs, including the AFOs themselves, and EPA’s proposed and intended data
collection process for gathering that information. a :

The use of the word “record” above includes, but is not limited to, documents in all forms
(including electronic), information, emails, faxes, letters, comments, reports, summaries of
telephone conversations, handwritten notes, meeting minutes, or any other materials. EPA need
not produce documents that are part of the docket for the CAFO Reporting Rule (Docket
EPA-HQ-QW-2011-0188) as posted on Regulations.gov.

- The use of the word “unredacted” above means that we are seeking full disclosure of all
information in the requested record. In the event that you determine that you can disclose only
some of the information contained in a record that falls within the scope of this request, please
provide us with a copy of the record with only the information that you have determined to be
properly treated as confidential redacted. R ‘ ‘

If any information requested herein was, but is no longer, in EPA’s possession or subject to
its control, state whether it is (a) missing or lost, (b) has been destroyed, (c) has been transferred
voluntarily or involuntarily to others, or (d) otherwise disposed of, and in each instance, explain the
circumstances surrounding and authorization for such disposition of it and state the date or
approximate date of it.

If you claim that any of the foregoing information is exempt from mandatory disclosure,
we respectfully request that you: : : ‘
(1)  Provide an index of all documents containing the requested information,
- reflecting the date, author, addressee, number of pages, and subject matter of such
. documents; ‘ ‘

(2)  State the exemption you deem to be applicable to eeich infoﬂnatian‘rf:g;;ueat;

(3)  State with ‘particulariz;y the reasdn‘why‘suchexernption _is applicable to each
~ information request; o L S
(4)  Examine each information request to determine if reasonably segregable non-
- exempt information exists which may be released after redacting information
~ deemed to be exempt; and ‘ G et e
(5)  Exercise your discretion to release such records notwithstanding the availability
_ of a basis for withholding. St . I
Ll - FEE WAIVER REQUEST
* Pursuant to 5 U.S.C. :§\552{&)(4(A)(iii}; we request a fee waiver because “disclosure of
the requested information is in the public interest because it is likely to contribute significantly to
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public understanding of the operations or activities of the government and is not pnmmiy in the
commercial interest of the requester.” Id. As demonstrated below, each of the four factors
related to the first fee waiver requirement, as specified in EPA’s FOIA regu}atmns at40 C.F. R. §
2.107(H2)(0)-(iv), weigh in favor of gram:mg our fee waiver request ‘ ‘

Factor 1: The Reqwesfed Reeam‘s Concem tlse Operatmns or Acrtvittes of the Federal
Govemmm. :

The subject matter of the requested reccrds concerns “:dentxﬁable operax;mns or activities
of the Federal government,” 40 C.F.R. § 2.107(1)(2)(}), insofar as the requests relate to EPA’s
proposal to promulgate the CAFO Reportmg Rule and its subsequem dacxswn zo thhdraw is
proposal to promulgate such a rule.

Factor 2: Disclosure of the R.eqaested Records i is L:keiy fo. Cmtrzbute to Public
‘ Uuderstandmg of Gwemmmt ﬂpemtwtts or Activities.

~ Disclosure of the rcquested records is ‘hke;y m conmbute” toan “mcwaseci pubhc
understanding,” 40 C.F.R. § 2.107(1)(2)(ii), of government operations or activities because such
disclosure will enable the requester to understand why EPA decided to withdraw the CAFO

Repc«rtmg Rule, and how EPA expects to be able to devclap facxizty«spemﬁc information abﬂut

all the CAFOs in the United States, including facil lity location and basic Qperauonal

characteristics that relate to how and why a facility may discharge, without requiring CAFOs tav :

report this information to EPA. This mfomatmn is not aiready accessible thmugh EPA’
website. See Factor 4, beiow : ‘ &

Factor 3: Disclosure of the Requested Records Will Contribute to the Understandmg ofa
Broad Audience of Persons Interested in How the Government Decided Not to Reguire
CAFQ0s to Report and in How the Government Will Idemqua CAFOs that Are Dsschargmg, But
Are Not in the NPHES ngmm o : ;

Disclosure will “conmbute to the understandmg of a raasonabiy bmad audzeaw of -
persons interested in” leammg about the Government’s efforts to regulate CAFOs under the
Clean Water Act, and how EPA can comply with its mandatcs under the Clean Water Act
without g&thermg the information it would have received under the CAFO Reporting Rule. This
is because Earthjustice, the requesting organization, is a national nonprofit environmental law
firm which has made safeguarding the environment, including especially the nation’s waters, one
of its top priorities and has developed expertise in this area. In order to further its work to
protect the nation’s waters, Earthjustice has brought numerous lawsuits seeking to enforce the
Clean Water Act, and filed several Clean Water Act petitions with EPA. See, e. 2., Coeur Alaska,
Inc. v. Southeast Alaska Conservation Council, 557 U.S. 261 (2009) (counsel of record for
respondents Southeast Alaska Conservation Council, et al. in case involving the discharge of -
wastewater into Lower Slate Lake); Friends of Everglades v. South Florida Water Management
Dist., 570 F.3d 1210 (11th Cir. 2009) (representing plaintiffs in case involving pumping of
poliuted water into Lake Okeechobee); Petition under the Clean Water Act to Establish Toxwity

“riteria and Require Toxicity Testing and Public Disclosure of lngredzems far Products on the
National Contingency Plan Product Schedule (()et 13, 2()10), ‘

ED_001855_00009676



http://earthjustice.org/sites/default/files/files/dispersant _petition_0.pdf. In addition, Earthjustice
has filed or intervened in several lawsuits involving pollution emanating from CAFOs. See, eg.,
Waterkeeper Alliance v. EPA, No. 09-1017 (D.C. Cir. Jan. 15, 2009) (representing petitioners in
challenge to regulations exempting from reporting air releases of hazardous substances from
animal waste at farms); Rose Acre Farms, Inc. v. NC Department of Environment and Natural
Resources, No. 12-CVS-10 (Super. Ct. Hyde Cty March 2, 2012) (representing intervenors on
side of State agency defending decision to require egg CAFO to operated under NPDES permit).
Because of our expertise in this area, Earthjustice is well-prepared to analyze and evaluate the
records we receive pursuant to this request and assess them in the context of the statutory
mandates of the Clean Water Act and the information already available to EPA about CAFOs,
and determine whether EPA’s can fulfill its Clean Water Act obligations with respect to CAFOs
in light of the decision to withdraw the CAFO Reporting Rule. R R

In addition to being able to analyze the information provided to determine whether EPA’s

actions can be reconciled with its obligations under the Clean Water Act, Earthjustice has the
“ability and intention to convey this information to the public.” 40 C.F.R. § 2.107(1)(2)(ii).
Earthjustice can publicize information received from this request — and its analysis of whether
the withdrawal of the CAFO Reporting Rule is consistent with the EPA’s Clean Water Act’s
mandates -~ in its monthly electronic newsletter, which serves approximately 223,000 ‘
subscribers. Earthjustice also can utilize its online action alert system to urge members of the
public to contact policymakers and ask them to take action based on information received from
this request; typically, 15,000 to 20,000 individuals respond to such alerts. F inally, ‘
Earthjustice’s full-time health campaigner can disseminate newsworthy information obtained
from this request to the media, and Earthjustice’s full-time health lobbyist can provide relevant
- information obtained from this request to elected officials in Washington..

Factor 4:  The Contribution to Public Understanding of Gavemméﬁt Operations or Activities

- Will Be Significant.

The public’s understanding of government operations or activities related to EPA’s
knowledge of pollution caused by CAFOs and whether EPA has an adequate plan for
determining which CAFOs are discharging pollutants into waters of the United States, “as ;
compared to the level of public understanding existing prior to disclosure, [will] be enhanced by
the disclosure to a significant extent.” 40 CF.R. § 2.107(1)2)(iv). Because so little is publicly
known or understood about EPA’s plan for learning about, and addressing, discharges from
CAFOs in the absence of the CAFO Reporting Rule, public understanding of these efforts will
undoubtedly be enhanced to a significant extent by disclosures in response to this request.

In addition, the second fee waiver requirement — that the request “is not primarily in the
commercial interest of the requester,” 40 C.F.R. § 2.107(1)(}) —is also met here. The requester,
Earthjustice, is a 501(c)(3) nonprofit organization and does not have any “commercial interest
that would be furthered by the requested disclosure” of information.* 40 C.F.R. § 2.107()(3)(D).

! Indeed, the legislative history of the fee waiver pimiaion‘ reveals that it was added to FOIA “in ;

an attempt to prevent government agencies from using high fees to discourage certain types of
requesters, and requests,” in particular those from journalists, scholars and nonprofit public
interest groups. See Ettlinger v. FBI, 596 F. Supp. 867, 872 (D. Mass. 1984).
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Indeed, Requester’s sole interest in obtaining the requested information is to broaden public
understanding of why EPA withdrew the CAFO Reporting Rule, and whether EPA hasa
reasonable plan in place to learn about which CAFOs are likely discharging, and to undertake
advocacy efforts related to xmprovmg EPA’s regulatmn of CAF()s under the C!ea.n Water Act if
appropriate.

In sum, this request meets the requirements for a fee waiver. In the event that I‘ces are not
waived, please notify and inform us of the basis for your decision, :

INSTRUCTIONS FOR RECORD DELIVERY

To the extent that the requested records are available in a readily accessible e!ectmmc
format, we would prefer to receive the documents e!e:ctmnmally, either by email orona CD. If ;
electronic copies are unavailable, we will accept paper copies. Please send mcords toEve C.

Gartner at ggartner@earthjustice.org, or mail them to:
Eve C. Gartner, Esq.

Earthjustice

156 William St., Suite 800

New York, NY 10038-5326

_As FOIA requires, we expect your response within twenty working days of your receipt

of this request In the event that you have any questions concerning the type of materials we are

interested in receiving, please contact me by email or by telephone at 212-791-1881 ext. 8222.
Thank you for your assistance in this matter.

Sincerely,

' f(,jmhw

Eve C. Gartner
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W ECEIVE
i SEP 1 2 2012

m

‘ new FOIA request s b o |
Vg EveC Getner o FOAHQ ——— HSE T —
Dear Sir or Madam~j |

Attached please find a FOIA request rceiated to the withdrawal by EPA of the CAFO Reporting
Rule announced on July 20, 2012. ’

Many thanks for your attention to thvs matter.

Eve Gartner

Eve C. Gartner

Staff Attorney

Earthjustice -

156 William Street

Suite 800

New York, New York 10038
T:212-791-1881 ext. 8222
F1212-918-1556
www.earthjustice,org

Because the earth needs a good lawyer

The information contamed in this emalil message may be privileged; confidential and protected from disclosure. If you are nart the intended
recipient, any d:ssemmmmn, diszrwmion or copying is strictly prohibited. If you think that you have recelved this email message in error, please
notify the sendef bv repiy email amd delete the message and any attacbmenta -

*please consider zhe environment before printing

FOIA 1o EPA -:Wcihdmwa;;; Reporting Rule-final.pdf
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~ APPENDIX B: NRDC/PEW FOIA Request (EPA-HQ-2013-001516) -

FC}M Fiequam»— NRDC and Paw Ghantab%s Trusts o LT
“Althouse, Claire “to: FOIAHQ S 1OI24i12012 0618 PM
Ce: "Devine, Jon", Julie Janovsky 5 tham&si Kel émﬁ : ‘ SR

- ToWhom it Ma*g:t:wcem: B

. wma on b&ha%f of ma Natural Re&wmﬁa I)efeme Cwum:t anﬁ the Pew Cbantab le ‘Trusts to requmt
~disclosure of records pursuant to the Frﬁed@m of tnformatxcm Act and EPA FOIA regulations. Attaz:hec%
o 1&&&& find a copy of carmy;mndenc& mmtmi mﬁav mmemmg the abwe»m&nmned fequast

: Sincerely,
:‘ff%aim Althouse

Claire Althouse
- Policy Analyst » Water Pr Eram
~Natural Resources Defense Council
1314 Second Street
~Santa Monica, CA 90401
T:(310)434-2300
F1(310)434-2399
@3 Mcmfﬁ« consider tmé mwmnmmt before pmm% thi& mmi

* Pew-NRDC CAFO FOIA 10-24-12.pdf
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~ October 24, 2012

- Via Regular Mail &nd Eié%;ﬁjtrwif; Mail to:

National Freedom of Information Officer
U.S. Environmental Protection Agency
1200 E‘annaylmma Avenue, NW (2822 T}
- Washington, DC 20460 \

f%?umaii hq.foia@epa.gov

~Re: Freed&m of Infwmatmu Act Rﬂ;ﬁtﬂf for Records Related to EPA’s Abztm to
Pmtmt the Public from Canwmmted Amma! F&wmg O;mmtmm Pollution

To Whom It ‘May {:m@m: : ‘
On behalf of the Natural Resources Defense Council {*‘MRZ?C*"}‘and the Pew Charitable Trusts,

- we write to request disclosure of records pur manz to the Freedom of [nf'wma%mn Act ("F (}!A’”} i
and the ‘fnwmnm&nmi i”’mmetmﬂ Ag;mw {*‘FPA”’*} % OlA rﬁ:gﬂlaimm ‘

NRDC is wmprsmd of more than 1.3 milli lion mem&mm and cmlme activists zmd over 350

“lawyers, scientists, am} advocates who are wmmtiwd to protecting our natural resources for - -
- -health and tumm gemm&mn*s Thss includes pmwmmg our namn 5 wmer ‘iﬂpﬁpi};‘ from peilmsz ‘
: mm&cﬁ by animal %ueuimm S

The %’ﬁw Lhanm%ﬁez Trusts’ Camngn to Reform imimt;rmt Ammaf Agmuimm is dedicated to
advancing pollution control policies to mfug,me waste from animal agriculture and create a new
system that is Iew damagmg to zhe eﬁwmnmem mmi mmmumims and human health.

P8 USC 6552,
40 CF.R. 2.100 fF.
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‘Nammai %mmﬁm of Information Gf”f’icera Enwmmmma} ?‘mﬁwtmﬁ Agemy
October 24, 2012 - :
Page 2

L | I}m:mxtmn af Records &mugm

NRDC ﬁnd ihﬁ Pe:w { haniabie Trusts asl. that %Pzﬂs pimsz: pmduw all: remrds in U’ﬁu § ‘
possession, custody or control relating to EP’A s withdrawal of the pm;mwd National ?‘oliumm
: E)mhmgee Elimination System (“NPDE fa"“} C anﬁenimted Animal %eﬁdmg; Gperatmn {“CAF 07

Cnw wa Pz E1] ¥ STORTHPNTE ST ¢

w4
lh‘ l‘\»ﬁw’nﬂ M“g i“kUUZ }“

7

H“me mcmrd‘» s!muid 1mludc w;tham hrmmimn

1. Any rewrds prertammg to the {{eg}m*tmg Rule tﬁat are not cﬂnmmed in the pxzbha: dﬂckez
- for that rule that were submitted to EPA by: The American Farm Fﬁuwau Federation, The -
National Pork Producers Council, The National Cattlemen’s Beef Aﬁmmatmm The
United Egg Producers, The U.S. Pmltry & L%,g, Association, The National Council of
Farmer Cooperatives, The National Milk Producers Federation, The National Chicken
Council, the National Turkey f“ﬁderatmn The National Lam GI‘GW&F&» Association, or any
mher agricultural trade association. o : ‘
2. Any records providing factual information mnwmm,g,, the mmpietenem mwmﬂy and
public accessibility of states’ CAFO information in the following areas: :
a. The legal name of the owner of the CAFO or an authorized representative, their -
mailing address, email address, and primary telephone numb&r
b.. The legal name and addmﬁ of the CAFO owner/operator, if mﬁ name and address
of an authorized w;:emmuatwe: is provided above, \
c. The location of the CAHZ} 8 pmdm%mn area, u}mtrf‘ ed by lditmdf: :amd lan,s;;,ttuda
~and street address,
d. If the owner or epcmmr has M?I}i S ptf;tfm;t wvamg% ﬂf‘tﬁ ‘dat;«mf issuaﬁ&e of
coverage under the NPDES permit, and the *;mﬁmit number, ‘
‘e. - For the previous 12-month period, t{iﬁ:mﬂmmmn of each animal type confined
~ either in open confinement including part;all;gf covered area, or housed totally
under rm:tf‘ at the CAFO for 45 days or more, and the maximum number of r:af:;h
~ animal type confined at the CAFO for 45 days or more,
f. Where the owner or operator land applies manure, iiﬁfi‘t" and pmc&s& ‘wastewater,
- the total number of acres under the control a}f the owner or «:}p{:ramr avmiab}e for
_land apphcmmn : ~ \
g. Ifthe (,LM*(} isa cummm mpemimm ﬂ’iﬁ: mm& and &ddms% f}f the mwgmmr

- The term “records” is used herein to mean anything denoted by the use of that word or its singular form in the
text of FOIA, In particular, the term includes, but is notlimited to, all writings (handwritten, typed, tectronic, or
ptherwise pmdumd mpmduwﬁ or stored) includi ng, butnot limited to; wrr%mmmm. mmum of meetm%
memamnddﬁ notes, ~mwlﬁ, nm;mm facsimiles, charts,: ’tames, pmmmmt ions;orders and filings.-

“ National Pollutant Bmchmge Elimination System (NPDES) f.m;:enimt&é Animal Feeding Qpemmn [CAFDY)

- Reporting Rule, 76 Fed. Rep. 65431 im@ 21, 2&13} {Dmmt No: EM«HQ QW»«QG?M«{M%} ihammafter mm

Reporting Rulel. i
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‘ Namm&i ?reedmm of infamatm {’)ﬁ;cern bzmmmnamai E’rmmtmn A gency
- October 24, 2012
~Page 3

~h. Type and mpacxt},f of manure s»,mrag;e used at the C AM} ‘
“i. - Quantity of manure, process wastewater, and Imm* gemmted mnmaﬁy b} ﬂw
CAFO, ~
joo I the CAFO &mi-eappiwa. %hﬂhm‘ it xmpiﬁmmtﬁ a nutrient manag&ment plan for
- land application, ~ ‘
k. If the CAFO ianémappim whmhm it empmyﬁ mnmm: mﬁnagemem ;:»mmmw and -
- keeps records on site consistent with 40 CF R 122, 23(&:)
1. If the (‘A?‘(} does not land appiy it@mmwe uses of manure, hm:r andim
* wastewater, and : :
m. Whetherthe CAF(} transfers manure (}f’f mtm md if s0, t e qumt:ty trmmferwd o
~ recipient(s) of zransfhmad manure, : :
3. Any rcc,wds that pmmde any of %ma 2.a-m; abmer, f‘@r ﬁﬂ‘y QAFQ in me U 8.

IL Raquﬁst i’m* Fee: Wmver

NRDC zzmd the f’fzw Charitable T rusts mqwﬁl that E PA wﬂmﬁz t]m fee that it wauld &mfzmzm
‘charge for search and pr adm,t;on of the mwrdﬁ. described ahmre: FOIA dictates that requested
- records be furnished w«tbnm any charge or at a reduced charge if A)* “disclosure of the
information is in the pubim mter%t b@aﬁu&e it is h&ei‘y to contribute mg,mﬂeamiy to pubi;c
understanding of the apﬁmtmn or wﬁtmufm of the government,” and B) “is not primarily in the
commercial interest of the mqueswr "> The reqmﬁted disclosure would meet both of these
requirements. In addition, NRDC quahhe:q asa’ mm%mtmwe of thé: news: mf:dm em;ﬁf:d toa
reduction of fees uncﬁ@r M}EA §

A ﬂmiusur& is'in the Public }utemﬁt :ama:! me ﬁantrubum S&gmf‘ canﬂv to
~ Public Undemtanﬂmg z}f ﬂ’w {)pemtmnﬁ uf the fxmemmmt

FOIA dwm% thata fee waiver @haum be granted when a dw&;:imur& is “likely to contribute
significantly to public um:!&ratandmg of the c&;wmtmm or activities of the government.” 7 The
records described above shed light on a matter of mrmdemh& p{zbkm interest and concern: the

. extentto wh;ch isz’A Ems the ﬁa;mctty to f:ff@wwe:?y msxxgm@ wm:«r pﬂ}l munn from C A%Us

As EPA pointed out in thr: pmpmf:d Re;mrtmg Ruk:,; “poﬂumnm from manure, {me -and pmwsé
‘ waﬁmwawr can aftwt human health and the environment. "* EPA noted that “despite more than
35 ycaam mf regufmmg CAFOS, mmm of water quiy impacts from lar g¢: ammai f"medm&,

52 s, 1:: § sazm M}{A Jiii}; 40 CFR 2. 107(1 }
5 US.C 6 552(a) (4 NAINND 40 CFR 2. w;«'w)
5 U.5.C. 8 552{a)4){A)i); 40 CFR 2.107{1).
L CAFO ﬁawuﬁmg Ru‘ia, ,supm note 4, at 65, 433
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National Freedom of Information (}f'ﬁcen E*rwsmnmmmf Pmtec“tmn A&;mcy
- Oetober 24, 2012
“Page 4

“operations ;oe:wwi 9 i’oﬁumnm wmmc)niw fmunci in {,,A Ft”,} waste meiudrz nmmnt& paih@gmx
 heavy metals, and pharmaceuticals.'” These pollutants cause toxic algal blooms, human disease,
~and human reproductive mbiem& Itisofg great public concern ihﬁf waste containing these
p&}}maﬁts is effectively managed mci wntammatmn of water. mwurm is avmd@d

1t A e eirrtads g O o pes s s st i 0 = ¥ 1108 ”’!ﬁ{% o s id g

‘ 'E’iw Governm 18 report to Luugmem that- ‘m..f”'/%

ne A ; Lrament Accountanii J A TRDONHDCNGSG h a Ly
“should mmyslew the Agency’s effort to dwvzﬂap national i Jinventory of permitted CAFOs™
because “EPA has neither the information it needs to assess the extent to which CAFOs may be
contributing to water pollution, nor the mfmrmamm w needs to ensure wmphamﬁ with the Clean
~Water Act.""® EPA withdrew the Reporting | Rule, which would have @athwcd information TPA
needs do pmtmm ns duty of prme;,fm;&, public health and water quaiztv Itis therefnm in the
public interest to determine what '*aperatmns or actmtm" the EPA. plans to use to deal with the
staggering lack of mﬁ”mnmmn ah{}m CAFOs aﬁd ﬂ'm péf:S!Stﬁ*m mlhxmm a!ﬁtmtmﬂ thb thﬁw ‘
f‘a&:mmea BRI

~The ta:lared mqwm in this letter @;eeks d;ﬁ;a;:ioaum wf” 1mpwﬁam records wnwmmg E ?A s
: &umtm that will conmi:mte n‘a@ani%fuﬂv and significantly to public understanding of CAFO
: ‘mnutmm, Disclosure of these records will contribute “significantly” to public undtmandmg
because NRDC and the Pew C haritable Trusts wdf disseminate wmmary and analysis of any
‘ \nm @Wﬂnh} information mnwey&d in the mqm:glﬁd records. -

Asa :mt for pmﬁi or, gamzatmn, the ?f..,w (?hamaﬁ:ﬂa T‘mﬂtb is Wei%~aquzpp¢d to aﬂa}y% and
{immmmem the requested mfc}mwtmm and may use this. mtmmmlcm to contribute to the public’s
‘understanding of the EPA’s withdrawal of the proposed NPDES CAFO Reporting Rule.  The -
Pew Charitable T rusts could disseminate that information in a number of ways including through -
the Pew Charitable T msts wabsxte* http://wy ww. pes urmtm Pew Environment (meup s
website, hitp:/www.pe weny vironment. mg, and its pmblm&tmm The Lwe,st which has a circulation

‘ M nwﬂytzﬂ 000 people. In addition. it could distribute the information through the state and
‘national me:dm by way of pmw feimws or mhm media fm gmmai pubhc wmumpuzm

- NRD(; publ tbhﬁﬁ?ﬁ mfmmamm in its magmum f)nf;m!h which is cix;:.mbutﬁd m over 15(} 000

- subscribers, for sale to newsstands and bookstores, and free of charge at ~
http://www.nrde.org/onearth. NRDC also has the ability to disseminate information on (”‘f’sf‘(}
_pollution through its website, http://www.nrdc.org, ‘which is updated c:imhf and draws

~ approximately 2.5 million page views and ’?i}(} .000 visits per month; its Nature's Voice

- newsletter on current environmental issues, dmtrzbu@d five times a year to NRDC’s

14,

T

TN ; :

m -

s Gov't Aa::wumabmw Offi ice, feﬁmnmzmd Animuol Fmdmg Operations: EPA Needs More mfermatwn and o
Clearly Deﬁﬂeei $tmmgy to Protect Air ami Watw szam*y, &AG«@& 944 51 20(33} page 48, .
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‘Ndii{}ﬂﬁl Freedom of Inﬁ“;matmﬁ thwf:rm Fﬁmmﬁmeﬁmai Protection Agem},f
October 24, 2012
Page 5

a;:mpmmmam!} 650,000 members and t:mhm m htt f“a, www.nrdc. m ro/nat mmmmuw Ly and other -

- newsletters and alerts. NRDC’s Earth Action email list h&:« more than ?ﬁﬁ ,000 subscribers Whﬁ

- receive biweekly information on urigf:m environmental issues. This information is also madif
available ihmugh NRDCs online Action Center at htp://www nrde.or g/legislation/legwatch.asp.
This {xreen Life is an electronic newsletter on mvzmnmanmily sustainable living distributed by
email to 55,000 subscribers and made available online at hup:/ww w.nrde, nr;,fzhmgj,cmm .
NRDC i issues press releases; p&rttmpm% in press conferences and interviews with reporters and

“editorial writers; and has over twenty staff members dzz:itmted to communications work. 1.
Finally, NRDC employees pmmde C c‘sngrﬁsamf‘m! testimony, appear on wiwmmn. radio, and
web broadcasts and at conferences; and mmnmm to numerous rxammai nf:wapamm magmmeu.
acade:mw Journals, uther permdzmh and &‘zm:rkﬁ

“NRDC mutmﬁ!y us&s FQ)M to nbt;am information from f‘»&iﬁ&mi agencies that NRDC tf:ga amj
scientific experts analyze in order to inform the public abouta variety of issues mdudmg energy

~ policy, climate change, wildlife pmwmem, nuclear weapons, pesticides, drmkmg,, water $aﬁ.£y

- and air quality. Some :,psufic exam&l% are pmwﬁeﬁ bﬁ:mw

I NRDC c}biamed through a mum&nf&med FOIA rﬁqu&m records of ihe operations mf‘ Bush
. Administration’s Energy Task Force, hwde«d by Vice President Dick Cheney. It made
those records available, along with analysis of selected excerpts and links to the
“administration’s index of withheld documents, on NRDC'’s website at hitp IWWw.
NRDC ‘m‘g/a:rzﬁnergyfiaﬁkfemw‘tfmx .asp. NRDC's ﬁffi%ﬂﬁ helped to inform the pub
~about an muﬁ that& even before the m:mds r&lﬁ:‘asc‘ had attracted cmm;dﬂmbic
attention.” &
2. NRDC obtained !hmugh a F OIA request a m&mmmndum by ExxonMobil advmatmg the
replacement of a highly respected atmospheric scientist, Dr. Robert Watson, as the head.
\ (}f the lm&zrgmwmmema} Panel on C hmaw Change. NRO(., used this mﬁmumndum o

b S&ae “Communications” staff st at hitp MW ﬂrcﬁ; m’ Mmu ut/staffasy.
M see e g, Tamry Weber, EPA Can't ﬁygwms éwgsm&k Farms it Can't Find, Huffmgmn Post,
“http:/fwww huffingtonpost.com/2012/08/02/epa-cant-regulate-livesto n 1732414, htm! (Aug. 2, 2012) fqummg
MRDC Senjor Attorney Jon Devinel; Kristin Eberhard and Evan Gi Hesple, “thw LADWP can do right by Angelenos,”
o Op<Ed, LA Times {Saepl 11,2012} {co-authored by NRDC Western Energy and Climate Frogram Legal Director
" Kristin Eber hard; Alice Park, “Waste Not,” Time Magazine (Sept. 10, 2012} {guoting NRDC Senior Scieritist Allen
Hershkowitz); Steve Scher, “Food: Why Americans Waste So Much and Ways to Stop,” KOUW (Seattle Public
* Radio}, Aug. 30,2012 {feazwmg MRDC Scientist Dane Gunders): ’*nghmg Benefits and Pitfalls of increased Oil and
Gas Production in the U1.5.,” PBS NewsHour, Aug. 10, 2012 {featuring NROC Senior Attorney Kate Sindingl; “Clean
Cofirin Californias What's it Going to Take?" 2012 Emimnmmta MW Qm*zé&mnm M Yase«,mtm Oct. 28 2012
. {fgamrmg NROC Attorney Adrian Martinez).:
¥ see, e, g, Elizabeth Shogren, Bush Gets One-Two F‘amh on Energy, LA, Tﬁma*z {Miar. 28, 20632}, atazl: Bem&tt
- Roth, Houston Emrgwmﬂfmg Firm Ameam in f)acum&ms fmm Enmgy ammtmem Houston Chmmc?& {Apri12,

2002).
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Maizmai Freedom of mmrmmmm Officer- f‘nwmnmerxmi Pwtmtmﬂ Ag&ﬁw
October 24, 2012 ‘ L ‘
P%f: &

hetp mfarm thﬁ public abemi %haz may haw been &ehmd tha de(:m@n by the Bush
Administration to replace i)r Watson,'® ‘
3. NRDC incorporated information obtained through FOIA into a 200% repm’t published -
~and provided free of aharg& at NRDC’s wmbmm“ "on the i zm;zacts of m:hmry sonar and
‘ mher industrial noise pﬂiimmﬂ on marine life."s ~

- {):wfmzm: of ihf: mqucmed documents is “izkeiv 10 m&mbutn wgm{mzmﬂ yto ;mblm ‘
understanding” of E?A s activities concerning CAFO pmlimmm* ? because NRDC intends to
~disseminate any mwgwmﬁhy mfmmatson in the released records, and its analysis of such i‘fﬂ'ﬂi’ﬁtdfm
to its member base and to the broader pubﬁw thmugh one or more of the many mmmmmaimm
channels referenced above. As NRDC's long history of incorporating information thame:d
through FOIA into reports, articles, and other communications illustrates, NRDC is well
pr&p&rﬁd to cmwey to the public any mlwam information it »:;btmm mmugh ﬁu& records requw

B. NRDC smd the Pew (‘hammbl«e ’i’msh& have r no (‘ ﬁmmemal fﬂt&!‘ﬂﬁt mat
- would be Furthered by the Requwted Inf&rm&tmn

: ;l);ﬁmimum in thts case would azsﬁ scztmty the awmd ;}remqumte of a fee waiver reqmew ‘
because “Congress amended FOIA to ensure that it be ‘Mmr{xﬁ} construed in favor of waivers for
noncommercial requesters.””*! 'NRDC and the Pew {,harsmhie: Trusts are mi»fm»«;;mf:t :
mgamzamm and, as %mh have no wmma,rmt mmmst :

NRDC’s and the Pm Charxtabie ’f‘mm primary interest in thammg mg above rwasrds isto
serve the public by discl osing pm&enﬂy non-public information about EPA’s ability to protect -
the public from CAFO pollution. As previously discussed, CAFOs are a s:gmf‘wam source of

~ water pollution, and waste from CAFOs contains substances that are ‘hazardous to humans and
- the environment. Hemu% CAFOs are mtemmﬂy $0 hsmnml w tmmaﬂ health and natural pmwa
it is in the public interest to emm;m how EPA piam to pmtef;:t against the harmful effects o
3\ CA? O pc:nﬂutmn

** See NRDC Press Release and Exxon memorandum, “Confidential Papers Show Exxon Hand in White House Mw@
to Oust Top Scientist from International Global Warming mme» " Mgaf 3 20@2} ﬁ!zzab#th Shagr@m, Ckwg&& Ely..
. ‘ﬁwr Science Panel Pick, LA, Times (Apr. 4, 2002} .
Sﬁ*e htto.//www.nrde.org/wildlife/marine/so my,ﬁéﬁm}mnm%@ : ) ] !
¥t NRDC, ﬁawufmg the Depths i (Nov, 2005) {update to @ 1998 report). Since the m;mrt 5 pu%:d:mum, tlw S0NEr
issue has continued to attract widespread public attention. See, e.g., D. Fleshler, “Mavy mstmg could t:imfaﬁ:ata
BN whales and dolphins, groups say,” Ft. Lauderdale Sun Sentinel, July 13, 2012, 0 -
5 U.S.C 6 552 {alaiai, . )
P5USCE 552(aH4) AN 40 CFR2. 107 }{3} . .
}udmm} Wamh ¥, Rssmm 326 F3d 13&9 1312 m £ Cir, 2&03} {mmms) citation 0muzwﬂ}
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Nammal F rmdom of Mfﬁma%mn Officer- Environmental ?rmmtma Agﬁ*ﬂ&,}
October 24,2012
Page 7 o

C. mm{* isa Wimﬁa Reqzmstar

Evenif ?«PA démeﬁ a pubhx, interest waiver of all costs aﬂd fees, NRDC i isa mpresmmtwe a}f the
news media entitled to a reduction of fees under FOIA. 2 As described previously in this request, -
NRDC publmhe‘z a quarterly magazm«n OnEarth, which has more than 150,000 wbsmb&% and

is availabie at newsstands and bookstores; publishes a periodic newsletter for its more than
650.000 members national Eyq issues regular electronic newsletters, action alerts, public reports-
_and analyses; and maintains a free online library of reports aﬂd &rzaiyfms These pubimaimm
:r&:«mmeiy include mmrmanm about current events of i mtamm to the readership and the public.
‘NRDC staff membam are also. t@gular wmﬁmwm to numerous periodicals, %a:fmka, and the

‘\ERD{" Switchboard blog. http://www switchboard. ard.nrdc.org’; television, radio, and web -

programs; and hearings and conferences. CAFO pollution ammﬁaaﬁy has been featured in mmne
of NRDC’s media outlets. B As previously noted, mﬁ}rma’zwn obtained as a nmuh of this request
Cowill if a;apmpnateiv newswmthy be dmmmmamd thm;zgh one or more of NRDC’s pubiteamm& -
or mhar ﬂl&it&blﬁ channels. : . ‘

L : W!limgnﬁw to Pay Fwa Uudezr Pmtext

- F"l%w pmw&ﬁ: thf: mmrcis abwe immpeusw i‘?&f the status and c::mczome c)i your e:vaiuatmn of

. NRDC’s and the Pew Charitable Trusts’ fee aawgg}zy assertion and fee waiver request. In order

- to prevent delay in EPA’s provision of the re;mm:mé‘rmards, NRDC and the Pew Charitable

- Trusts state that they will, if necessary and under protest, pay fees in accordance with 40 CFR
2.107. Please consult with me, however, before undmakmg any action that would cause the fee
to exceed $500. Such payment will not constitute any waiver of NRDC’s and the Pew

“Charitable "fmw; right to seek acimmmtmwa or ] ndmai review of any dﬁemal c}f its fee W&Wﬁf’
rﬁquabt anﬁfﬁr e Je:am}n m“ its fee i:ate:gmy a&wrmm ‘ )

5 usc Mﬁz(a}{a}fﬁ}{u}, 40 (:FR 2. 107{5:!} : : i
* see, e.g.; Posting of Jon Devine to NRDEC 5wst¢:hmard Blog, EM {,‘hmﬁterw ﬁut by .{?mppmg Industrial Livestock
mfwmamn Collection Effort, Juw 24, 2012),
hitp/fswitchbioard nide org/blogs @%@xgg{%@ -chickens out By dropoing Lhin Mm Qim Rosen, Cow Wa%
OnEarth Meagazm@ {Aug. 26, 2{312} available at hittp Mjmww ongarth org/article/cow-woes. ) .
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Nmmnai Freedom of lﬂf’{xﬂmtwn &fim.ar~ f;rmmnmemmi Pmtm:wm Agmmy
October 24, 2012 :
Page 8

W Conclusion

: We trust that* in reapondmg to this mqnfvsi EF% will @(}mp!y wzth ail m levant dwdimw zmd
other obligations set fmth in FOIA and LP& s mguimmm ~

To the extent that the: me:gumed mmrﬁi& are avazm&{é ina rwciﬂy an:zmmb R iec:mmc format, we
would prefer to receive “documents electronically, either by email or on a CD. If electronic
‘ ‘cs:)pms am unavatiabie, we Wzii ar,:mtpt paper wp;m Pid%ﬁ ‘;md rewrds to Jon i}ewm: .cﬁ:

it et

: .fcm I)wmﬁ
“NRDC
1152 15" Street NW, bmtt: 3{3{3
: Washmg{a}n,‘ DC 20005

Please produce m.mds‘an a rolling basis: at no point should EPA’s search for or deliberations
concerning certain records de}ay the pre}{immm of mhem that &PA ha‘; a!reddy retrieved and is
obliged to pmducf,

B ‘ In the event that ﬂ"fi mm%uﬂes that some of the mmrcia mqu%t&d above may al mady be
. ;mhimiy available, we w;i} be happy w discuss thuset mmmm}m in-an &%faﬂ 10 NArrow- the *atfap{‘:
cof ﬂnsmqwﬁt ‘ ~

‘ :Thank }!mz ‘h)r your pmm;}t ammiwn w this mque@t

g mwrﬁiy

~Jon P. Devine, Jr. B L Karen Stewer ~
Senior Attorney i PR ‘;mmcmr, Goverriment Relations
‘Natural Resources Defense C tmm;i - Pew Environment Group ‘
202-289-6868 e o 202-887- 8833 ‘
jdevine@wnrdeorg - - - m{cuw:ae vmrmm %

© ® 5605 US.C §552;40 CFR 2.100 ff.
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To: Nguyen, Quoc[Nguyen.Quoc@epa.govl]

Cc: Kupchan, Simma[Kupchan.Simma@epa.gov}; Nagle, Deborah[Nagle.Deborah@epa.govl;
Magruder, DeMara[Magruder.Demara@epa.gov]
From: Molloy, Jennifer

Sent: Thur 3/30/2017 6:21:55 PM

Subject: RE: FOIA Response Letters for Signature
EPA Response 30Mar2017 EPA-HQ-2012-001337 .pdf
EPA response 30Mar2017 EPA-HQ-2013-001516.pdf

Here are the letters. They have gone out via e-mail from FOIAonline. The records aren’t closed
out yet. 'm trying to find someone who can help me navigate that process.

Jenny

Jenny Molloy

U.S. EPA

Water Permits Division
202.564.1939

molloy jennifer@epa.gov

From: Nagle, Deborah

Sent: Thursday, March 30, 2017 1:39 PM

To: Nguyen, Quoc <Nguyen.Quoc@epa.gov>

Cc: Molloy, Jennifer <molloy jennifer@epa.gov>
Subject: Re: FOIA Response Letters for Signature

Jenny has the signed letters. She will send you the scanned letters
Sent from my iPhone

On Mar 30, 2017, at 12:36 PM, Nguyen, Quoc <Nguyen.Quoc@epa.gov> wrote:

You guys rock. THANK YOU!
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From: Nagle, Deborah

Sent: Thursday, March 30, 2017 12:36 PM

To: Nguyen, Quoc <Nguyen.Quoc@epa.gov>

Cc: Molloy, Jennifer <molloy jennifer@epa.gov>
Subject: RE: FOIA Response Letters for Signature

Working on it now

From: Nguyen, Quoc

Sent: Thursday, March 30, 2017 12:15 PM

To: Nagle, Deborah <Nagle.Deborah@epa.gov>; Molloy, Jennifer
<mollov.iennifer@epa.gov>

Cc: Miller, Kevin <Miller.Kevin@epa.gov>; Levine, MaryEllen
<levine.maryellen@epa.gov>; Kupchan, Simma <Kupchan.Simma@epa.gov>
Subject: FOIA Response Letters for Signature

Importance: High

Hi Deborah,

Ex. 5 - Deliberative Process

Ex. 5 - Deliberative Process
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These steps need to be completed by COB today. Is this achievable?

Thank you so much for all of your work in this case. PLEASE CALL ME IF YOU HAVE
ANY. QUESTIONS. T will be in a meeting from 1:00 — 2:00, but I will carry my personal
cell  Ex. s-Personal Privacy ;;0 the meeting.

Sincerely,

Quoc

Quoc P. Nguyen

Office of General Counsel

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460

202-564-6343

PRIVILEGED COMMUNICATION for internal deliberation only; may contain deliberative, attorney-client,
attorney work product, or otherwise privileged material; do not distribute outside EPA or DOJ.
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From: Nagle, Deborah

Sent: Thursday, March 30, 2017 10:53 AM
To: Nguyen, Quoc <Nguyen.Quoc@epa.gov>
Subject: RE: article on settlement agreement

Thanks{ Ex. 5 - Deliberative Process

From: Nguyen, Quoc

Sent: Thursday, March 30, 2017 10:10 AM

To: Levine, MaryEllen <levine. marvellen@epa.gov>; Kupchan, Simma
<Kupchan.Simma@epa.gov>; Nagle, Deborah <Nagle.Deborah@epa.gov>; Molloy,
Jennifer <molloy.jennifer@epa.gov>; Marentette, Pamela (USAMN)

<Pamela Marentette@usdoj.gov>

Subject: article on settlement agreement

FYI

From: Gottesman, Larry

Sent: Thursday, March 30, 2017 10:03 AM

To: Nguyen, Quoc <Nguyen.Quoc@epa.gov>

Ce: Miller, Kevin <Miller Kevin@epa.gov>

Subject: RE: Latest version of the letter and instructions

http://www.eenews.net/greenwire/2017/03/29/stories/1060052264

ED_001855_00009677



) 87,
S T,
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

WNOHIAN
W 4genct

< o
7, <
’Q‘Q pﬂm@f’ s o o 4\ e ——
OFFICE OF
WATER
Eve Gartner, Esq.
Earthjustice

48 Wall Street, 19" Floor
New York, NY 10005

RE: Amended Freedom of Information Act Response EPA-HQ-2012-001337
Dear Ms. Gartner:

The United States Environmental Protection Agency (EPA) is providing you with an
amended response to the above-referenced Freedom of Information Act (FOIA) request for data
the EPA collected from states regarding concentrated animal feeding operations and other
sources. This amended response to your FOIA request fulfills EPA’s obligations under the
Stipulation for Settlement and Dismissal in American Farm Bureau Federation v. EPA, Civ. No.
13-1751 (D. Minn.).

The amended response is available at:
https://foiaonline regulations.gov/foia/action/public/view/request Zobiectl d=090004d2800084 3 4.

EPA fully responded to your FOIA request on April 30, 2013. I am requesting that you
return the materials the Agency previously provided you in response to the above-noted FOIA
request or destroy all copies of those materials and cease any further or ongoing dissemination of
the same. Please return the previously released materials or confirm, by email to Quoc Nguyen
(nguyen.quoc@epa.gov) or mail to (Office of General Counsel, William Jefferson Clinton North
MC 2377A, 1200 Pennsylvania Avenue, NW, Washington, DC 20460), that all copies of such
materials have been destroyed, and please do so by April 30, 2017.

Please contact Quoc Nguyen at 202-564-6343 if you have any further questions.
Sincerely,
»’; e
/"{Qﬂﬂ a4
Deborah Nagle

Director of the Water Permits Division
Office of Water

intemet Address (URL) @ http://www.epa.gov
Recycled/Recyclable  Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chiorine Free Recycled Paper
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2 S UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
] M 8 WASHINGTON, D.C. 20460
% &

ETh 4 i
MAR 30 2017
OFFIGE OF
WATER

Jon P. Devine, Jr.

Senior Attorney, Water Program
Natural Resources Defense Council
1152 15™ Street NW, Suite 300
Washington, DC 20005

RE: Amended Freedom of Information Act Response EPA-HQ-2013-001516
Dear Mr. Devine:

The United States Environmental Protection Agency (EPA) is providing you with an
amended response to the above-referenced Freedom of Information Act (FOIA) request for data
the EPA collected from states regarding concentrated animal feeding operations and other
sources. This amended response to your FOIA request fulfills EPA’s obligations under the
Stipulation for Settlement and Dismissal in American Farm Bureau Federation v. EPA, Civ. No.
13-1751 (D. Minn.).

The amended response is available at

EPA fully responded to your FOIA request on April 30, 2013. 1 am requesting that you
return the materials the Agency previously provided you in response to the above-noted FOIA
request or destroy all copies of those materials and cease any further or ongoing dissemination of
the same. Please return the previously released materials or confirm, by email to Quoc Nguyen
(nguyen.quoc@epa.gov) or mail to (Office of General Counsel, William Jefferson Clinton North
MC 2377A, 1200 Pennsylvania Avenue, NW, Washington, DC 20460), that all copies of such
materials have been destroyed, and please do so by April 30, 2017.

Please contact Quoc Nguyen at 202-564-6343 if you have any further questions.
Sincerely,

///// P

Deborah Nagle /
Director of the Water Permits Division
Office of Water

internet Address (URL) @ hitp/iwww.epa.gov
Recycled/Recyelable @ Printed with Vegetable Oil Based inks on 100% Postconsumer, Process Chiorine Free Recycled Paper
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To: Levine, MaryEllen[levine.maryellen@epa.govl; Kupchan, Simma[Kupchan.Simma@epa.govl;

Nagle, Deborah[Nagle.Deborah@epa.gov]; Molloy, Jennifer[molloy.jennifer@epa.gov};, Marentette,

Pamela (USAMN)[Pamela.Marentette @usdoj.gov]
From: Nguyen, Quoc

Sent: Thur 3/30/2017 2:09:46 PM

Subject: article on settlement agreement

FYI

From: Gottesman, Larry

Sent: Thursday, March 30, 2017 10:03 AM

To: Nguyen, Quoc <Nguyen.Quoc@epa.gov>

Cc: Miller, Kevin <Miller Kevin@epa.gov>

Subject: RE: Latest version of the letter and instructions

http://www.cenews.net/greenwire/2017/03/29/stories/1060052264
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To: Nguyen, Quoc[Nguyen.Quoc@epa.gov}

Cc: Miller, Kevin[Miller. Kevin@epa.gov}; Levine, MaryEllen[levine.maryellen@epa.gov]
From: Marentette, Pamela (USAMN)

Sent: Wed 11/8/2017 3:32:27 PM

Subject: RE: Privacy training completed (AFBF v. EPA)

Excellent! Thanks for the update. I hope you are all doing well. Pam

Pamela A. Marentette
Assistant U.S. Attorney
District of Minnesota
600 U.S. Courthouse
300 South Fourth Street
Minneapolis, MN 55415
(612) 664-5652

pamela.marentette@usdoj.gov

From: Nguyen, Quoc [mailto:Nguyen.Quoc@epa.gov]

Sent: Wednesday, November 08, 2017 9:06 AM

To: Marentette, Pamela (USAMN) <pmarentette(@usa.doj.gov>

Cc: Miller, Kevin <Miller Kevin@epa.gov>; Levine, MaryEllen <levine. maryellen@epa.gov>
Subject: Privacy training completed (AFBF v. EPA)

Hi Pam!

T hope all is well. T wanted to let you know that we conducted the privacy training yesterday for
the Office of Water managers.

Thus, EPA fulfilled all of its obligations under the AFBF settlement agreement.
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Sincerely,

Quoc

Quoc P. Nguyen

Office of General Counsel

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460

202-564-6343

PRIVILEGED COMMUNICATION for internal deliberation only; may contain deliberative, attorney-client,
attorney work product, or otherwise privileged material; do not distribute outside EPA or DOJ.
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To: Schwarz, Matthew[Schwarz.Matthew@epa.gov]; Nguyen, Quoc[Nguyen.Quoc@epa.gov}]
Cc: Miller, Kevin[Miller.Kevin@epa.gov]
From: Shapiro, Melissa

Sent: Tue 11/7/2017 4:07:44 PM
Subject: RE: Privacy Training Revisian2
OW Privacy Training Nov 7 2017.pptx

duplicate

Melissa Shapiro

Office of General Counsel

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460

shapiro.melissa@epa.gov

202-564-2890

From: Schwarz, Matthew

Sent: Tuesday, November 7, 2017 9:13 AM

To: Shapiro, Melissa <shapiro.melissa@epa.gov>; Nguyen, Quoc <Nguyen.Quoc@epa.gov>
Cc: Miller, Kevin <Miller Kevin@epa.gov>

Subject: RE: Privacy Training Revision?

| Ex. 5 - Deliberative Process !

From: Shapiro, Melissa

Sent: Monday, November 06, 2017 12:10 PM

To: Nguyen, Quoc <Nguyen.Quoc@epa.gov>; Schwarz, Matthew
<Schwarz Matthew(@epa.gov>

Ce: Miller, Kevin <Miller.Kevin@epa.gov>
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Subject: RE: Privacy Training Revision?

Final ppt for the program is attached (notes are cleared).

Melissa Shapiro

Office of General Counsel

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW

Washington, DC 20460

shapiro.melissa@epa.gov

202-564-2890

From: Nguyen, Quoc

Sent: Monday, November 6, 2017 10:29 AM

To: Shapiro, Melissa <shapiro.melissa@epa.gov>; Schwarz, Matthew
<Schwarz Matthew@epa.gov>

Subject: RE: Privacy Training Revision?

Sounds good. Thanks, Melissa.

From: Shapiro, Melissa

Sent: Monday, November 06, 2017 10:29 AM

To: Schwarz, Matthew <Schwarz . Matthew(@epa.gov>; Nguyen, Quoc
<Nguyen.Quoc@epa.gov>

Subject: RE: Privacy Training Revision?
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Ex. 5 - Deliberative Process

Office of General Counsel

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460

shapiro.melissa@epa.gov

202-564-2890

From: Schwarz, Matthew

Sent: Monday, November 6, 2017 10:28 AM

To: Nguyen, Quoc <Nguyen.Quoc@epa.gov>; Shapiro, Melissa <shapiro.melissa@ecpa.gov>
Subject: RE: Privacy Training Revision?

Ex. 5 - Deliberative Process

From: Nguyen, Quoc

Sent: Monday, November 06, 2017 10:28 AM

To: Shapiro, Melissa <shapiro.melissa@ecpa.gov>; Schwarz, Matthew
<Schwarz.Matthew(@epa.gov>

Subject: Privacy Training Revision?

Hi Melissa and Matt,
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Do you have a revised privacy training? I would like to send it to the program office asap.

Thanks,

Quoc

Quoc P. Nguyen

Office of General Counsel

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460

202-564-6343

PRIVILEGED COMMUNICATION for internal deliberation only; may contain deliberative, attorney-client,
attorney work product, or otherwise privileged material; do not distribute outside EPA or DOJ.
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To: Newton, Jonathan[Newton.Jonathan@epa.gov]; Hamilton,
Sabrina[Hamilton.Sabrina@epa.gov]; Sandfoss, Kristina[Sandfoss.Kristina@epa.gov]; Kennedy,
Chandra[Kennedy.Chandra@epa.govl]; Malloy, Marilyn[Malloy.Marilyn@epa.gov}; Newman,
Maya[Newman.Maya@epa.gov]; Cedeno-Zambrano, Lorena[Cedeno-Zambrano.Lorena@epa.govy;
Williams, LaShawn[williams.lashawn@epa.gov}; Levine, Scott[Levine.Scott@epa.gov}; Barnett-Owens,
Inga[Barnett-Owens.Inga@epa.gov]; Evanko, Peter[Evanko.Peter@epa.gov};, McLendon,
Wanda[McLendon.Wanda@epa.govl; Jones-Coleman, Diane[Jones-Coleman.Diane@epa.gov]; Schena,
Cristeen[Schena.Cristeen@epa.gov]; Calderon, Wanda[Calderon.Wanda@epa.gov}; Tate,
Rita[Tate.Rita@epa.govl; Gross, Louann[Gross.LouAnn@epa.gov], Wheatley,
Jessicalwheatley.jessica@epa.govl]; Ho, Nancy[Ho.Nancy@epa.gov]; Stevens,
Edie[Stevens.Edie@epa.gov]; Albano, Emily[Albano.Emily@epa.gov]; Engels,
Alan[engels.alan@epa.govl; Johnson, Ivry[Johnson.lvry@epa.gov]; Kercheval,
Stephanie[Kercheval.Stephanie@epa.govl

Cc: Miller, Kevin[Miller.Kevin@epa.gov]; Nguyen, Quoc[Nguyen.Quoc@epa.gov}]; Floyd-Coleman,
Cynthia[Floyd-coleman.cynthia@epa.gov]; Person, Linda[Person.Linda@epa.govl]; Schumacher,
Wendy[schumacher.wendy@epa.gov}; Lewis, Judith[Lewis.Judith@epa.gov]

From: Gottesman, Larry

Sent: Thur 3/30/2017 7:45:54 PM

Subject: FOIA Instructions for AFBF v. EPA (CAFO Litigation Settlement Agreement)

FINAL Instructions for Handing CAFO Information Related to AFBF 3-30-17.pdf

I have attached instructions for responding to future FOIA requests that seek concentrated animal
feeding operation information (CAFQ), at issue in the recently settled AFBF v. EPA FOIA
litigation.

Quoc Nguyen from the Office of General Counsel, General Law Office, will be participating in
our HQ FOIA Coordinators’ meeting on April 4 and our Regional FOIA Officers’ call in April
13 to answer your questions. Please disseminate this email and instructions to your FOIA
professionals, as appropriate.

Thank you so much for your help in this matter. Please call me if you have any questions.

Larry F. Gottesman

Agency FOIA Officer

202-566-2162 (Direct line)
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Instructions for Handling Concentrated Animal Feeding Operations Information Related
to AFBF v. EPA, No. 13-1751 (D. Minn.)
March 30, 2017

The Agency recently settled a reverse-Freedom of Information Act (FOIA) case involving
certain information related to concentrated animal feeding operations and facilities (CAFOS) for

24 qtateg Snecifically an March 24 2017 the TT Q Digtrict (Canrt 1in the Digtrict of Minnean o
JU DA, be\alllbull] Ull 1viqivii L:_l' PAAVE S I HIv U0, UIO ivt \_/Uull, FIS R Aiw) UIO ivi Ui lVLlllll\aOUl,a

entered a Stipulation of Settlement and D1sm1ssal (Settlement Agreement) in AFBF v. EPA, No.
13-1751 (D. Minn.). See Appendix A, Settlement Agreement.

The Settlement Agreement requires your attention in the event future FOIA requests seek
the information at issue in the settled case.

Pursuant to the Settlement Agreement, EPA agreed to provide written instructions to
Headquarters FOIA Coordinators and Regional FOIA Officers. The instructions below address
how the Agency should respond to future FOIA requests for the information at issue in the
settled case.

INSTRUCTIONS

Information addressed by this instruction: The information at issue in the settled case was the
set of 73 documents or spreadsheets responsive to two FOIA requests submitted by Earthjustice
(EPA-HQ-2012-001337) and the Natural Resources Defense Council and the Pew Charitable
Trusts (EPA-HQ-2013-001516). See Appendix B, the two FOIA requests. The Office of
Water’s Office of Wastewater Management collected this information about CAFOs from
twenty-seven state permitting authorities, eight state websites, EPA databases, and EPA regional
offices. The Office of Wastewater Management responded to the two FOIA requests (EPA-HQ-
2012-001337 and EPA-HQ-2013-001516) and produced redacted information from the 73
documents or spreadsheets through FOIAonline. The following links will direct you to the
Agency’s final response to these two requests:
1) EPA-HQ-2012-001337:
hitps://foiaonline regulations.gov/foia/action/public/view/request?objectld=090004d2800
0843a
2) EPA-HQ-2013-001516:
https:/foiaonline.regulations.gov/foia/action/public/view/request?objectld=090004d2800
1613d

Provided below are examples of FOIA requests the Agency has received that specifically sought
the 73 documents or spreadsheets at issue in the settled case.

Language from FOIA requests seeking the 73 documents or spreadsheets:

- “Freedom of Information Act request for information related to the withdrawal of the
CAFO Reporting Rule, from Eve C. Gartner, Esq, Earthjustice, dated September 11,
2012.”
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- “Freedom of Information Act request for disclosure of records [related to the
withdrawal of the CAFO Reporting Rule]...from Claire Althouse [or Jon Devine],
Natural Resources Defense Council, dated October 24, 2012.”

- “All records responsive to FOIA requests 2012-1337 and 2013-1516.”

- “[A]ny records...to the proposed NPDES CAFO Reporting Rule (76 Fed. Reg.
65,431 (Oct. 21,2011).”

Tiactnarntinme fop banndlinoa ALY FIMA vwosnsiocte cpoling tho 72 dantinsoite an cnpopdcls
A1E51L7 ubuuno_[ur RAnaiIng LAIrv 1'viAa FEquEsSLdy Seeneng i /5 aocumenis or Spreaasr

issue in the settled case: 1f EPA receives a FOIA request seeking the 73 documents or
spreadsheets or to which the 73 documents or spreadsheets, as described above (see “Information
addressed by this instruction”), are responsive, you are to respond by referring the requester(s) to
FOIAonline and referencing the response provided to EPA-HQ-2012-001337 and EPA-HQ-
2013-001516. Please refer to the public URL links above.

potc ot
ceCw ut

If you have any questions, please contact Jenny Molloy, Office of Water, at 202-564-1939 or
Quoc Nguyen, Office of General Counsel, at 202-564-6342.
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APPENDIX A: Settlement Agreement

UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA
Civil No. 13-1751 (ADM/TNL)

AMERICAN FARM BUREAU
FEDERATION, and NATIONAL PORK
PRODUCERS COUNCIL
STIPULATION OF SETTLEMENT
Plaintiffs, AND DISMISSAL
V.

U.S. ENVIRONMENTAL PROTECTION
AGENCY, and GINA McCARTHY,!
Administrator U.S. Environmental Protection

Agency,

Defendants,
and
FOOD & WATER WATCH,

ENVIRONMENTAL INTEGRITY
PROJECT, AND IOWA CITIZENS FOR
COMMUNITY IMPROVEMENT,

Intervenors.

WHEREAS, on July 5, 2013, Plaintiffs, the American Farm Bureau Federation
(“AFBF”) and National Pork Producers Council (“NPPC”) (together, “Plaintiffs”), filed ‘
their Complaint for Declaratory and Injunctive Relief (“Complaint”), alleging a claim

under the Administrative Procedure Act and seeking an Order enjoining the U.S.

' Scott Pruitt is now the Administrator of EPA. Pursuant to Rule 25(d) of the Federal
Rules of Civil Procedure, Mr. Pruitt should be substituted for Gina McCarthy as
defendant in this suit. ‘
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Environmental Protection Agency (“EPA”) from disclosing certain information (referred
to herein as the “disputed information™) in response to Freedom of Information Act
(“FOIA”) requests submitted by Earthjustice (EPA-HQ-2012-001337) and the Natural
Resources Defense Council and the Pew Charitable Trusts (EPA-HQ-2013-001 516);

WHEREAS, the disputed information consists of a set of 73 documents (“disputed

information™) that EPA collected from twenty-seven state permitting authorities, eight
state websites, EPA databases, and EPA regional offices, following the Agency’s
determination to compile reliable information about concentrated animal feéding
operations (“CAFOs”) in the United States using existing data sources rather than

promulgating a rule requiring CAFOs to submit information directly to EPA.

WHERFEAS, in this lawsuit, Plaintiffs allege that portions of the disputed
information are protected by Exemption 6 of the FOIA, which pertains to “[p]ersonnel
" and medical files and similar files the disclosure of which would constitute a clearly

unwarranted invasion of personal privacy.” 5 U.S.C. § 552(b)(6).

WHEREAS, the disputed information consists of data pertaining to animal fe%:ding
operations, which is aggregated by state, for the following states: Alabama, AriZona,
Arkansas, California, Colorado, Florida, Georgia, Idaho, Illinois, Indiana, lowa,
Louisiana, Maine, Maryland, Michigan, Minnesota, Mississippi, Missouri, Montana,
Nebraska, Nevada, New Jersey, New York, North Carolina, North Dakota, Ohix:),

Oklahoma, Oregon, Pennsylvania, South Dakota, Tennessee, Texas, Utah, Washington,

Wisconsin, and Wyoming.

WHEREAS, the disputed information was filed in the administrative record in this

matter, at ECF. No. 69, Exhibits 16 and 32.

WHEREAS, Plaintiffs, AFBF and NPPC, and Defendants, Administrator Scott

Pruitt and EPA, wish to avoid any further litigation and controversy and to settle and
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compromise fully any and all claims and issues that have been raised, or could have been

raised in this action, which have transpired prior to the execution of this Stipulatio
Settlement and Dismissal (“Stipulation™).

Now, therefore, the parties, by and through their respective counsel, hereby s

n of

ettle

and compromise the above-captioned lawsuit. The parties stipulate that this matter is

hereby settled and compromised on the following terms:
L. Defendants agree that only the columns reflecting permit status,

county, and 5-digit zip code in the disputed information, which, as defined ab

city,

ove,

consists of 73 documents set forth at ECF No. 69, Exhibits 16 and 32, will be released in

response to the FOIAs requests at issue in this case, EPA-HQ-2012-001337 and EPA-

HQ-2013-001516. All other columns and fields in the disputed information wiﬂ be

redacted pursuant to 5 U.S.C. § 552(b)(6).

2. Defendants have provided, and Plaintiffs have reviewed, the disp
information with the agreed-upon redactions, and those redactions are attached here
Exhibit A.

3. Defendants also agree to release the same redacted disputed informatio

uted

0-as

n, as

set forth in Exhibit A, in response to the following pending FOIA requests submitted to

EPA Headquarters that seek the disputed information: (1) EPA-HQ-2013-006737
EPA-HQ-2013-006604; (3) EPA-HQ-2013-004128; (4) EPA-HQ-2013-008906;
EPA-HQ-2013-007430; (6) EPA-HQ-2013-006913; (7) EPA-HQ-2013-004097;

EPA-HQ-2015-004064; (9) EPA-HQ-2015-006732; and (10) EPA-HQ-2016-008

@)
(5
®)
563.

Defendants further agree to post the redacted disputed information, responsive to the
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FOIA = requests identified in Paragraphs 1 and 3, to FOIAonlin
(www.FOIAonline.regulations.gov), consistent with 5 U.8.C. § 552(@)(2)(1))‘

4, Within 7 calendar days of the execution of this Stipulation, Defendants

provide the redacted disputed information, set forth at Exhibit A, in response to the F
requests identified in Paragraphs 1 and 3 above.

5. Within 7 calendar days of the execution of this Stipulation, Defendants
request in writing that the FOIA requesters in EPA-HQ-2012-001337 and EPA-

will

HQ-

2013-001516 return to EPA or destroy all copies of any previous responses to those

FOIA requests and cease any further or ongoing dissemination of the same.

6. This Stipulation does not bind Defendants with respect to its response to

any FOIA request other than the FOIA requests identified in Paragraphs 1 and 3 of

this

Stipulation. Within 7 calendar days of execution of this Stipulation, Defendants agree to

provide written instruction to EPA’s Regional and Headquarters FOIA coordinators

that

if they receive a FOIA request seeking the disputed information, as defined above, they

are to respond by referring the requester(s) to FOIAonline and referencing the response

provided to EPA-HQ-2012-001337 and EPA-HQ-2013-001516. This instruction
also be included in the training described below in paragraph 7.
7. Defendants agree to conduct training for managers in EPA’s Offic

Water and Regional and Headquarters FOIA coordinators regarding the Agen

will

e of

]

cy’s

obligations under the FOIA and the Privacy Act. Among other things, the training will

focus on Exemption 6 of the FOIA, the Privacy Act, and other relevant privacy issues.

The training will be conducted in the 2017 calendar year.
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8.  Plaintiffs agree to dismiss this lawsuit with prejudice. Such dismissal

shall

be effected via the stipulation of voluntary dismissal with prejudice per Fed. R. Civ. P.

41(a)(1)(A)(ii) that is attached hereto as Exhibit B. The parties shall file with the Court

SRS SIS U SAPL G A e L PRI I NP IS Y S SRR ey o o 3 i oo oy e rhr e
such stipulation of dismissal within ten business d: f ut

9. This Stipulation constitutes the full and complete satisfaction of any and all

claims on behalf of Plaintiffs arising from (a) the allegations set forth in the complaint

filed in this lawsuit and (b) any litigation or administrative proceeding that Plaintiffs

have

brought, could bring, or could have brought against Defendants regarding the specific

FOIA requests identified in Paragraphs 1 and 3 of this Stipulation, including all ¢

aims

for attorneys’ fees and costs. Any and all remaining claims and issues in this }itigatién

are released and waived by all parties.

10.  This Stipulation does not constitute an admission of liability or fault on the

part of Defendants, the EPA, or its agents, servants, or employees, and this Stipulation

shall not be construed as an admission of liability or fault. This Stipulation is entered

into by both parties for the sole purpose of compromising disputed claims and avoiding

the expenses and risks of further litigation. This Stipulation will not be used ir

manner to establish liability for fees, amounts, or hourly rates, in any other ca

proceeding.

any

s¢ Or

11.  This Stipulation is binding upon and inures to the benefit of the parties

hereto and their respective successors and assigns.

12.  Each party will bear its own attorney’s fees and costs.
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13.  The undersigned attorneys are authorized to enter into this Stipulati(;n of
Settlement on béhai’f of their respective clients.
14, This Stipulation may be executed in counterparts as if executed by both
parties on the same document.

[Signatures next page]
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“U.S. ENVIRONMENTAL PROTECTION AGENCY &
E. SCOTT PRUITT, ADMINISTRATOR

GREGORY G. BROOKER
Acting United States Attorney
District of anesota

BY: [ Vo W DATE: //[aré4 a23 22/

Pamela A. Marentette
Assistant United States Attorney

AMERICAN FARM BUREAU FEDERATION

BY: DATE:
Ellen Steen, ‘
General Counsel & Secretary

NATIONAL PORK PRODUCERS COUNCIL

BY: DATE:
Michael Formica,
Assistant Vice President & Counsel, Domestic Policy
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APPENDIX B: Earthjustice FOIA Request (EPA-HQ-2013-001337)

.;;.*'“’-;,\‘ &
%‘ E RT U S T I C E ALASKA  CALIFORNIA  FLORIDA. MID.PACIFIC NORTHEAST NORTHERN ROCKIES
e . *' l | NORTHWEST  ROCKY MOUNTAIN wasnmmou, DE INTERRATIONAL

E@E IVE
L SEP 12 2012

September11, 2012

National Freedom of Information Officer
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW (2822T)
Washington, DC 20460

(202) 566-1667 FAX (202) 566-—2147

fi~max§ g,faia@éga.ggx

Re: Freedom of Information Reqmst for mf‘ormatmn related to the thhdrawal of the
CAFO Reportmg Rule : ~ :

Dear F reedom of Information Officer:

Earthjustice submits this request for reacrds in accorciancg with the pmv;smns of the -
Freedom of Information Act (“FOIA™), 5 U.S.C. § 552. In accordance with FOIA, please
provide us with the following records relating to the rule proposed by the Environmental
Protection Agency (“EPA”) on October 21, 2011, under section 308 of the Clean Water Act, to
collect information about concentrated animal feeding operations (CAFOs) (the “CAFO -
Reporting Rule”), and the withdrawal of the CAFO Reporting Rule announced by EPA on Ju}y
20,2012:

1. All records, including all communications, shared or otherwise maintained between
EPA and any other governmental agency (including, but not limited to, the United
States Department of Agriculture and/or the United States Geological Survey)
relating to the CAF O Reporting Rule and/or the 2012 withdrawal of the CAFO
Reporting Rule ;

2. All records reflecting any communication, written or verbal, between the EPA and
‘any private party, corporation or non-profit organization (including, but not limited
to, the National Pork Producers Council, the American Farm Bureau Federation, the
National Chicken Council, the U.S. Poultry & Egg Association, and the National
Milk Producer’s Fedération) relating to the CAFO Reportmg Rule and/ar the 2012
withdrawal of the CAFO Reporting Rule;

3. All records created or updated since November 28, 2008, rclatmg to EPA’s evaluation
of information publicly available about CAFOs in the United States. -

4. All records, including, but not limited to, all communications and records 1dermfymg,
discussing, mentioning, describing, reporting or analyzing, the July 2012
memorandum of understanding (MOU) entitled “Collaborative Efforts to Collect and

156 WILLIAM STREET SUITE BOO NEW YORK, NY 10038
T: 212.791.1881 F:212.918.1556 E: neottice@earthjustice.org Wi www.esrthjustice org
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EXahange Information about Concentrated Animal Feeding Operations™ entered into
. between EPA and the Association of Clean Water Administrators:

5. All records relating to how EPA will obtain information about CAFOs in states for
which current site-specific information about CAFOs is not available on the internet,
including, at a minimum, CAFOs in Maine, Massachusetts, New Hampshire, Rhode
Island, Vermont, Puerto Rico, U.S. Virgin Islands, West Virginia, Georgia, [llinois,
Minnesota, Kansas, Nevada, Alaska, Idaho, and Washington;

6. All records relating to and/or identifying existing sources of information about
CAFOs, including the AFOs themselves, and EPA’s proposed and intended data
collection process for gathering that information. a :

The use of the word “record” above includes, but is not limited to, documents in all forms
(including electronic), information, emails, faxes, letters, comments, reports, summaries of
telephone conversations, handwritten notes, meeting minutes, or any other materials. EPA need
not produce documents that are part of the docket for the CAFO Reporting Rule (Docket
EPA-HQ-QW-2011-0188) as posted on Regulations.gov.

- The use of the word “unredacted” above means that we are seeking full disclosure of all
information in the requested record. In the event that you determine that you can disclose only
some of the information contained in a record that falls within the scope of this request, please
provide us with a copy of the record with only the information that you have determined to be
properly treated as confidential redacted. R ‘ ‘

If any information requested herein was, but is no longer, in EPA’s possession or subject to
its control, state whether it is (a) missing or lost, (b) has been destroyed, (c) has been transferred
voluntarily or involuntarily to others, or (d) otherwise disposed of, and in each instance, explain the
circumstances surrounding and authorization for such disposition of it and state the date or
approximate date of it.

If you claim that any of the foregoing information is exempt from mandatory disclosure,
we respectfully request that you: : : ‘
(1)  Provide an index of all documents containing the requested information,
- reflecting the date, author, addressee, number of pages, and subject matter of such
. documents; ‘ ‘

(2)  State the exemption you deem to be applicable to eeich infoﬂnatian‘rf:g;;ueat;

(3)  State with ‘particulariz;y the reasdn‘why‘suchexernption _is applicable to each
~ information request; o L S
(4)  Examine each information request to determine if reasonably segregable non-
- exempt information exists which may be released after redacting information
~ deemed to be exempt; and ‘ G et e
(5)  Exercise your discretion to release such records notwithstanding the availability
_ of a basis for withholding. St . I
Ll - FEE WAIVER REQUEST
* Pursuant to 5 U.S.C. :§\552{&)(4(A)(iii}; we request a fee waiver because “disclosure of
the requested information is in the public interest because it is likely to contribute significantly to
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public understanding of the operations or activities of the government and is not pnmmiy in the
commercial interest of the requester.” Id. As demonstrated below, each of the four factors
related to the first fee waiver requirement, as specified in EPA’s FOIA regu}atmns at40 C.F. R. §
2.107(H2)(0)-(iv), weigh in favor of gram:mg our fee waiver request ‘ ‘

Factor 1: The Reqwesfed Reeam‘s Concem tlse Operatmns or Acrtvittes of the Federal
Govemmm. :

The subject matter of the requested reccrds concerns “:dentxﬁable operax;mns or activities
of the Federal government,” 40 C.F.R. § 2.107(1)(2)(}), insofar as the requests relate to EPA’s
proposal to promulgate the CAFO Reportmg Rule and its subsequem dacxswn zo thhdraw is
proposal to promulgate such a rule.

Factor 2: Disclosure of the R.eqaested Records i is L:keiy fo. Cmtrzbute to Public
‘ Uuderstandmg of Gwemmmt ﬂpemtwtts or Activities.

~ Disclosure of the rcquested records is ‘hke;y m conmbute” toan “mcwaseci pubhc
understanding,” 40 C.F.R. § 2.107(1)(2)(ii), of government operations or activities because such
disclosure will enable the requester to understand why EPA decided to withdraw the CAFO

Repc«rtmg Rule, and how EPA expects to be able to devclap facxizty«spemﬁc information abﬂut

all the CAFOs in the United States, including facil lity location and basic Qperauonal

characteristics that relate to how and why a facility may discharge, without requiring CAFOs tav :

report this information to EPA. This mfomatmn is not aiready accessible thmugh EPA’
website. See Factor 4, beiow : ‘ &

Factor 3: Disclosure of the Requested Records Will Contribute to the Understandmg ofa
Broad Audience of Persons Interested in How the Government Decided Not to Reguire
CAFQ0s to Report and in How the Government Will Idemqua CAFOs that Are Dsschargmg, But
Are Not in the NPHES ngmm o : ;

Disclosure will “conmbute to the understandmg of a raasonabiy bmad audzeaw of -
persons interested in” leammg about the Government’s efforts to regulate CAFOs under the
Clean Water Act, and how EPA can comply with its mandatcs under the Clean Water Act
without g&thermg the information it would have received under the CAFO Reporting Rule. This
is because Earthjustice, the requesting organization, is a national nonprofit environmental law
firm which has made safeguarding the environment, including especially the nation’s waters, one
of its top priorities and has developed expertise in this area. In order to further its work to
protect the nation’s waters, Earthjustice has brought numerous lawsuits seeking to enforce the
Clean Water Act, and filed several Clean Water Act petitions with EPA. See, e. 2., Coeur Alaska,
Inc. v. Southeast Alaska Conservation Council, 557 U.S. 261 (2009) (counsel of record for
respondents Southeast Alaska Conservation Council, et al. in case involving the discharge of -
wastewater into Lower Slate Lake); Friends of Everglades v. South Florida Water Management
Dist., 570 F.3d 1210 (11th Cir. 2009) (representing plaintiffs in case involving pumping of
poliuted water into Lake Okeechobee); Petition under the Clean Water Act to Establish Toxwity

“riteria and Require Toxicity Testing and Public Disclosure of lngredzems far Products on the
National Contingency Plan Product Schedule (()et 13, 2()10), ‘
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http://earthjustice.org/sites/default/files/files/dispersant _petition_0.pdf. In addition, Earthjustice
has filed or intervened in several lawsuits involving pollution emanating from CAFOs. See, eg.,
Waterkeeper Alliance v. EPA, No. 09-1017 (D.C. Cir. Jan. 15, 2009) (representing petitioners in
challenge to regulations exempting from reporting air releases of hazardous substances from
animal waste at farms); Rose Acre Farms, Inc. v. NC Department of Environment and Natural
Resources, No. 12-CVS-10 (Super. Ct. Hyde Cty March 2, 2012) (representing intervenors on
side of State agency defending decision to require egg CAFO to operated under NPDES permit).
Because of our expertise in this area, Earthjustice is well-prepared to analyze and evaluate the
records we receive pursuant to this request and assess them in the context of the statutory
mandates of the Clean Water Act and the information already available to EPA about CAFOs,
and determine whether EPA’s can fulfill its Clean Water Act obligations with respect to CAFOs
in light of the decision to withdraw the CAFO Reporting Rule. R R

In addition to being able to analyze the information provided to determine whether EPA’s

actions can be reconciled with its obligations under the Clean Water Act, Earthjustice has the
“ability and intention to convey this information to the public.” 40 C.F.R. § 2.107(1)(2)(ii).
Earthjustice can publicize information received from this request — and its analysis of whether
the withdrawal of the CAFO Reporting Rule is consistent with the EPA’s Clean Water Act’s
mandates -~ in its monthly electronic newsletter, which serves approximately 223,000 ‘
subscribers. Earthjustice also can utilize its online action alert system to urge members of the
public to contact policymakers and ask them to take action based on information received from
this request; typically, 15,000 to 20,000 individuals respond to such alerts. F inally, ‘
Earthjustice’s full-time health campaigner can disseminate newsworthy information obtained
from this request to the media, and Earthjustice’s full-time health lobbyist can provide relevant
- information obtained from this request to elected officials in Washington..

Factor 4:  The Contribution to Public Understanding of Gavemméﬁt Operations or Activities

- Will Be Significant.

The public’s understanding of government operations or activities related to EPA’s
knowledge of pollution caused by CAFOs and whether EPA has an adequate plan for
determining which CAFOs are discharging pollutants into waters of the United States, “as ;
compared to the level of public understanding existing prior to disclosure, [will] be enhanced by
the disclosure to a significant extent.” 40 CF.R. § 2.107(1)2)(iv). Because so little is publicly
known or understood about EPA’s plan for learning about, and addressing, discharges from
CAFOs in the absence of the CAFO Reporting Rule, public understanding of these efforts will
undoubtedly be enhanced to a significant extent by disclosures in response to this request.

In addition, the second fee waiver requirement — that the request “is not primarily in the
commercial interest of the requester,” 40 C.F.R. § 2.107(1)(}) —is also met here. The requester,
Earthjustice, is a 501(c)(3) nonprofit organization and does not have any “commercial interest
that would be furthered by the requested disclosure” of information.* 40 C.F.R. § 2.107()(3)(D).

! Indeed, the legislative history of the fee waiver pimiaion‘ reveals that it was added to FOIA “in ;

an attempt to prevent government agencies from using high fees to discourage certain types of
requesters, and requests,” in particular those from journalists, scholars and nonprofit public
interest groups. See Ettlinger v. FBI, 596 F. Supp. 867, 872 (D. Mass. 1984).
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Indeed, Requester’s sole interest in obtaining the requested information is to broaden public
understanding of why EPA withdrew the CAFO Reporting Rule, and whether EPA hasa
reasonable plan in place to learn about which CAFOs are likely discharging, and to undertake
advocacy efforts related to xmprovmg EPA’s regulatmn of CAF()s under the C!ea.n Water Act if
appropriate.

In sum, this request meets the requirements for a fee waiver. In the event that I‘ces are not
waived, please notify and inform us of the basis for your decision, :

INSTRUCTIONS FOR RECORD DELIVERY

To the extent that the requested records are available in a readily accessible e!ectmmc
format, we would prefer to receive the documents e!e:ctmnmally, either by email orona CD. If ;
electronic copies are unavailable, we will accept paper copies. Please send mcords toEve C.

Gartner at ggartner@earthjustice.org, or mail them to:
Eve C. Gartner, Esq.

Earthjustice

156 William St., Suite 800

New York, NY 10038-5326

_As FOIA requires, we expect your response within twenty working days of your receipt

of this request In the event that you have any questions concerning the type of materials we are

interested in receiving, please contact me by email or by telephone at 212-791-1881 ext. 8222.
Thank you for your assistance in this matter.

Sincerely,

' f(,jmhw

Eve C. Gartner
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W ECEIVE
i SEP 1 2 2012

m

‘ new FOIA request s b o |
Vg EveC Getner o FOAHQ ——— HSE T —
Dear Sir or Madam~j |

Attached please find a FOIA request rceiated to the withdrawal by EPA of the CAFO Reporting
Rule announced on July 20, 2012. ’

Many thanks for your attention to thvs matter.

Eve Gartner

Eve C. Gartner

Staff Attorney

Earthjustice -

156 William Street

Suite 800

New York, New York 10038
T:212-791-1881 ext. 8222
F1212-918-1556
www.earthjustice,org

Because the earth needs a good lawyer

The information contamed in this emalil message may be privileged; confidential and protected from disclosure. If you are nart the intended
recipient, any d:ssemmmmn, diszrwmion or copying is strictly prohibited. If you think that you have recelved this email message in error, please
notify the sendef bv repiy email amd delete the message and any attacbmenta -

*please consider zhe environment before printing

FOIA 1o EPA -:Wcihdmwa;;; Reporting Rule-final.pdf
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~ APPENDIX B: NRDC/PEW FOIA Request (EPA-HQ-2013-001516) -

FC}M Fiequam»— NRDC and Paw Ghantab%s Trusts o LT
“Althouse, Claire “to: FOIAHQ S 1OI24i12012 0618 PM
Ce: "Devine, Jon", Julie Janovsky 5 tham&si Kel émﬁ : ‘ SR

- ToWhom it Ma*g:t:wcem: B

. wma on b&ha%f of ma Natural Re&wmﬁa I)efeme Cwum:t anﬁ the Pew Cbantab le ‘Trusts to requmt
~disclosure of records pursuant to the Frﬁed@m of tnformatxcm Act and EPA FOIA regulations. Attaz:hec%
o 1&&&& find a copy of carmy;mndenc& mmtmi mﬁav mmemmg the abwe»m&nmned fequast

: Sincerely,
:‘ff%aim Althouse

Claire Althouse
- Policy Analyst » Water Pr Eram
~Natural Resources Defense Council
1314 Second Street
~Santa Monica, CA 90401
T:(310)434-2300
F1(310)434-2399
@3 Mcmfﬁ« consider tmé mwmnmmt before pmm% thi& mmi

* Pew-NRDC CAFO FOIA 10-24-12.pdf
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~ October 24, 2012

- Via Regular Mail &nd Eié%;ﬁjtrwif; Mail to:

National Freedom of Information Officer
U.S. Environmental Protection Agency
1200 E‘annaylmma Avenue, NW (2822 T}
- Washington, DC 20460 \

f%?umaii hq.foia@epa.gov

~Re: Freed&m of Infwmatmu Act Rﬂ;ﬁtﬂf for Records Related to EPA’s Abztm to
Pmtmt the Public from Canwmmted Amma! F&wmg O;mmtmm Pollution

To Whom It ‘May {:m@m: : ‘
On behalf of the Natural Resources Defense Council {*‘MRZ?C*"}‘and the Pew Charitable Trusts,

- we write to request disclosure of records pur manz to the Freedom of [nf'wma%mn Act ("F (}!A’”} i
and the ‘fnwmnm&nmi i”’mmetmﬂ Ag;mw {*‘FPA”’*} % OlA rﬁ:gﬂlaimm ‘

NRDC is wmprsmd of more than 1.3 milli lion mem&mm and cmlme activists zmd over 350

“lawyers, scientists, am} advocates who are wmmtiwd to protecting our natural resources for - -
- -health and tumm gemm&mn*s Thss includes pmwmmg our namn 5 wmer ‘iﬂpﬁpi};‘ from peilmsz ‘
: mm&cﬁ by animal %ueuimm S

The %’ﬁw Lhanm%ﬁez Trusts’ Camngn to Reform imimt;rmt Ammaf Agmuimm is dedicated to
advancing pollution control policies to mfug,me waste from animal agriculture and create a new
system that is Iew damagmg to zhe eﬁwmnmem mmi mmmumims and human health.

P8 USC 6552,
40 CF.R. 2.100 fF.
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‘Nammai %mmﬁm of Information Gf”f’icera Enwmmmma} ?‘mﬁwtmﬁ Agemy
October 24, 2012 - :
Page 2

L | I}m:mxtmn af Records &mugm

NRDC ﬁnd ihﬁ Pe:w { haniabie Trusts asl. that %Pzﬂs pimsz: pmduw all: remrds in U’ﬁu § ‘
possession, custody or control relating to EP’A s withdrawal of the pm;mwd National ?‘oliumm
: E)mhmgee Elimination System (“NPDE fa"“} C anﬁenimted Animal %eﬁdmg; Gperatmn {“CAF 07

Cnw wa Pz E1] ¥ STORTHPNTE ST ¢

w4
lh‘ l‘\»ﬁw’nﬂ M“g i“kUUZ }“

7

H“me mcmrd‘» s!muid 1mludc w;tham hrmmimn

1. Any rewrds prertammg to the {{eg}m*tmg Rule tﬁat are not cﬂnmmed in the pxzbha: dﬂckez
- for that rule that were submitted to EPA by: The American Farm Fﬁuwau Federation, The -
National Pork Producers Council, The National Cattlemen’s Beef Aﬁmmatmm The
United Egg Producers, The U.S. Pmltry & L%,g, Association, The National Council of
Farmer Cooperatives, The National Milk Producers Federation, The National Chicken
Council, the National Turkey f“ﬁderatmn The National Lam GI‘GW&F&» Association, or any
mher agricultural trade association. o : ‘
2. Any records providing factual information mnwmm,g,, the mmpietenem mwmﬂy and
public accessibility of states’ CAFO information in the following areas: :
a. The legal name of the owner of the CAFO or an authorized representative, their -
mailing address, email address, and primary telephone numb&r
b.. The legal name and addmﬁ of the CAFO owner/operator, if mﬁ name and address
of an authorized w;:emmuatwe: is provided above, \
c. The location of the CAHZ} 8 pmdm%mn area, u}mtrf‘ ed by lditmdf: :amd lan,s;;,ttuda
~and street address,
d. If the owner or epcmmr has M?I}i S ptf;tfm;t wvamg% ﬂf‘tﬁ ‘dat;«mf issuaﬁ&e of
coverage under the NPDES permit, and the *;mﬁmit number, ‘
‘e. - For the previous 12-month period, t{iﬁ:mﬂmmmn of each animal type confined
~ either in open confinement including part;all;gf covered area, or housed totally
under rm:tf‘ at the CAFO for 45 days or more, and the maximum number of r:af:;h
~ animal type confined at the CAFO for 45 days or more,
f. Where the owner or operator land applies manure, iiﬁfi‘t" and pmc&s& ‘wastewater,
- the total number of acres under the control a}f the owner or «:}p{:ramr avmiab}e for
_land apphcmmn : ~ \
g. Ifthe (,LM*(} isa cummm mpemimm ﬂ’iﬁ: mm& and &ddms% f}f the mwgmmr

- The term “records” is used herein to mean anything denoted by the use of that word or its singular form in the
text of FOIA, In particular, the term includes, but is notlimited to, all writings (handwritten, typed, tectronic, or
ptherwise pmdumd mpmduwﬁ or stored) includi ng, butnot limited to; wrr%mmmm. mmum of meetm%
memamnddﬁ notes, ~mwlﬁ, nm;mm facsimiles, charts,: ’tames, pmmmmt ions;orders and filings.-

“ National Pollutant Bmchmge Elimination System (NPDES) f.m;:enimt&é Animal Feeding Qpemmn [CAFDY)

- Reporting Rule, 76 Fed. Rep. 65431 im@ 21, 2&13} {Dmmt No: EM«HQ QW»«QG?M«{M%} ihammafter mm

Reporting Rulel. i
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‘ Namm&i ?reedmm of infamatm {’)ﬁ;cern bzmmmnamai E’rmmtmn A gency
- October 24, 2012
~Page 3

~h. Type and mpacxt},f of manure s»,mrag;e used at the C AM} ‘
“i. - Quantity of manure, process wastewater, and Imm* gemmted mnmaﬁy b} ﬂw
CAFO, ~
joo I the CAFO &mi-eappiwa. %hﬂhm‘ it xmpiﬁmmtﬁ a nutrient manag&ment plan for
- land application, ~ ‘
k. If the CAFO ianémappim whmhm it empmyﬁ mnmm: mﬁnagemem ;:»mmmw and -
- keeps records on site consistent with 40 CF R 122, 23(&:)
1. If the (‘A?‘(} does not land appiy it@mmwe uses of manure, hm:r andim
* wastewater, and : :
m. Whetherthe CAF(} transfers manure (}f’f mtm md if s0, t e qumt:ty trmmferwd o
~ recipient(s) of zransfhmad manure, : :
3. Any rcc,wds that pmmde any of %ma 2.a-m; abmer, f‘@r ﬁﬂ‘y QAFQ in me U 8.

IL Raquﬁst i’m* Fee: Wmver

NRDC zzmd the f’fzw Charitable T rusts mqwﬁl that E PA wﬂmﬁz t]m fee that it wauld &mfzmzm
‘charge for search and pr adm,t;on of the mwrdﬁ. described ahmre: FOIA dictates that requested
- records be furnished w«tbnm any charge or at a reduced charge if A)* “disclosure of the
information is in the pubim mter%t b@aﬁu&e it is h&ei‘y to contribute mg,mﬂeamiy to pubi;c
understanding of the apﬁmtmn or wﬁtmufm of the government,” and B) “is not primarily in the
commercial interest of the mqueswr "> The reqmﬁted disclosure would meet both of these
requirements. In addition, NRDC quahhe:q asa’ mm%mtmwe of thé: news: mf:dm em;ﬁf:d toa
reduction of fees uncﬁ@r M}EA §

A ﬂmiusur& is'in the Public }utemﬁt :ama:! me ﬁantrubum S&gmf‘ canﬂv to
~ Public Undemtanﬂmg z}f ﬂ’w {)pemtmnﬁ uf the fxmemmmt

FOIA dwm% thata fee waiver @haum be granted when a dw&;:imur& is “likely to contribute
significantly to public um:!&ratandmg of the c&;wmtmm or activities of the government.” 7 The
records described above shed light on a matter of mrmdemh& p{zbkm interest and concern: the

. extentto wh;ch isz’A Ems the ﬁa;mctty to f:ff@wwe:?y msxxgm@ wm:«r pﬂ}l munn from C A%Us

As EPA pointed out in thr: pmpmf:d Re;mrtmg Ruk:,; “poﬂumnm from manure, {me -and pmwsé
‘ waﬁmwawr can aftwt human health and the environment. "* EPA noted that “despite more than
35 ycaam mf regufmmg CAFOS, mmm of water quiy impacts from lar g¢: ammai f"medm&,

52 s, 1:: § sazm M}{A Jiii}; 40 CFR 2. 107(1 }
5 US.C 6 552(a) (4 NAINND 40 CFR 2. w;«'w)
5 U.5.C. 8 552{a)4){A)i); 40 CFR 2.107{1).
L CAFO ﬁawuﬁmg Ru‘ia, ,supm note 4, at 65, 433
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National Freedom of Information (}f'ﬁcen E*rwsmnmmmf Pmtechm A&;mcy
- “October 24, 201 2:
“Page 4

“operations ;oe:wwi 9 i’aﬁumnm wmmcmiw fmunci in {,,A F(} waste meiudrz nmmnt& paih@g;mx
 heavy metals, and pharmaceuticals.'” These pollutants cause toxic algal blooms, human disease,
~and human reproductive mbiema Itisofg great public concern ih:ast waste containing these
p&}}maﬁts is effectively managed mci wntw&matmzz of water. mwurm is avmd@d

1t A e eirrtads g O o pes s s st i 0 = ¥ 1108 ”’!h{% o s id g

‘ 'E’iw Governm 18 report to Luugmw that- ‘m..f”'/%

ne A ; Lrament Accountanii J A TRDONHDCNGSG h a Ly

“should mmyslew the Agency’s effort to dwv;:lap national i Jinventory of permitted CAFOs™
because “EPA has neither the information it needs to assess the extent to which CAFOs may be
‘contributing to water pollution, nor the mfmmamm w needs to ensure wmphamﬁ with the Clean
~Water Act”'? EPA mthdrew the Reporting | Ru%a ‘which would have @atmmd information T?A
needs do pmtmm ns dsuty of prmegfm;&, public health and water quaiztv Itis therefnm in the
public interest to determine what '*aperatmns or actmtm" the EPA. plans to use to deal with the
staggering lack of mﬁ”mnmmn ahﬁm CAFOs fmd th&: p@f:srswm mllumm aiﬁimtmﬂ wxﬂ'z thﬁm -
f‘a&:mmea BRI

~The ta:lared mque:m in this letter @;eeks d;%ioaum wf' 1mpwﬁam records wnwmmg IE" ?A s
: &umtm that will conmi:mte m@anmg,,fuﬂv and significantly to public understanding of CAFO
: ‘mnutmm Disclosure of these records will contribute “significantly” to public undtmandmg
because NRDC and the Pew C haritable Trusts wdf disseminate wmmary and analysis of any
‘ “hews @wanh} information mnw}f&d in the mqm:glﬁd records. -

Asa :mt for pmﬁi or, gamzatmn, the ?f..,w Chamaﬁ:ﬂe T‘mﬂtb is Wei%~aquzpp¢d to aﬂa}y% and
dmaemmm the requested mfczmmtmm and may use this. mt@rmamm to contribute to the public’s
‘understanding of the EPA’s withdrawal of the proposed NPDES CAFO Reporting Rule.  The -
Pew Charitable T rusts could disseminate that information in a number of ways including through -
the Pew Charitable T mm wabsxte* http )/ W ww. pes unmm Pew Environment (meup s
website, hitp:/www.pe weny vironment. mk, and its pmblm&tmm The Lwe,st which has a circulation

‘ M nwﬂy}zﬂ 000 people. In addition. it could »:imzbum the information through the state and
‘national me:dm by way of pmw fefﬁﬁws or mhm media fm gmemi pubhc wmumpuzm

- NRD(; publ n,m mfmmam:m in its magmme f)nf;m!h which is cix;:.mbutﬁd m over 150 000
~ mbwz:bﬂm for sale to newsstands and bookstores, and free of charge at ~
hitt ww.nrde.org/onearth. NRDC also has the ability to disseminate information on (”‘z’sf‘(}
. kpoiiurmn through its website, http:/www.nrdc.org, which is updated daily and draws
- approximately 2.5 million page views and 700,000 visits per month; its Nature's Voice
~ newsletter on current environmental issues, dmtrzbu@d five times a year to NRDC’s

14,

T

TN ; :

m -

s Gov't Aa::wumamm Offi ice, feﬁmnmzmd Animuol Fmdmg ﬂpemtmm EPA Negds More mfermsmn cmd o
Clearly Deﬁﬂwi ﬁmﬂmy to Protect Air mrd Watw szamy, &AG«@& 944 51 20(33} page 48, .
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a;:mpmmmam!} 650,000 members and t:mhm m htt f“a, www.nrdc. m ro/nat mmmmuw Ly and other -

- newsletters and alerts. NRDC’s Earth Action email list h&:« more than ?ﬁﬁ ,000 subscribers Whﬁ

- receive biweekly information on urigf:m environmental issues. This information is also madif
available ihmugh NRDCs online Action Center at htp://www nrde.or g/legislation/legwatch.asp.
This {xreen Life is an electronic newsletter on mvzmnmanmily sustainable living distributed by
email to 55,000 subscribers and made available online at hup:/ww w.nrde, nr;,fzhmgj,cmm .
NRDC i issues press releases; p&rttmpm% in press conferences and interviews with reporters and

“editorial writers; and has over twenty staff members dzz:itmted to communications work. 1.
Finally, NRDC employees pmmde C c‘sngrﬁsamf‘m! testimony, appear on wiwmmn. radio, and
web broadcasts and at conferences; and mmnmm to numerous rxammai nf:wapamm magmmeu.
acade:mw Journals, uther permdzmh and &‘zm:rkﬁ

“NRDC mutmﬁ!y us&s FQ)M to nbt;am information from f‘»&iﬁ&mi agencies that NRDC tf:ga amj
scientific experts analyze in order to inform the public abouta variety of issues mdudmg energy

~ policy, climate change, wildlife pmwmem, nuclear weapons, pesticides, drmkmg,, water $aﬁ.£y

- and air quality. Some :,psufic exam&l% are pmwﬁeﬁ bﬁ:mw

I NRDC c}biamed through a mum&nf&med FOIA rﬁqu&m records of ihe operations mf‘ Bush
. Administration’s Energy Task Force, hwde«d by Vice President Dick Cheney. It made
those records available, along with analysis of selected excerpts and links to the
“administration’s index of withheld documents, on NRDC'’s website at hitp IWWw.
NRDC ‘m‘g/a:rzﬁnergyfiaﬁkfemw‘tfmx .asp. NRDC's ﬁffi%ﬂﬁ helped to inform the pub
~about an muﬁ that& even before the m:mds r&lﬁ:‘asc‘ had attracted cmm;dﬂmbic
attention.” &
2. NRDC obtained !hmugh a F OIA request a m&mmmndum by ExxonMobil advmatmg the
replacement of a highly respected atmospheric scientist, Dr. Robert Watson, as the head.
\ (}f the lm&zrgmwmmema} Panel on C hmaw Change. NRO(., used this mﬁmumndum o

b S&ae “Communications” staff st at hitp MW ﬂrcﬁ; m’ Mmu ut/staffasy.
M see e g, Tamry Weber, EPA Can't ﬁygwms éwgsm&k Farms it Can't Find, Huffmgmn Post,
“http:/fwww huffingtonpost.com/2012/08/02/epa-cant-regulate-livesto n 1732414, htm! (Aug. 2, 2012) fqummg
MRDC Senjor Attorney Jon Devinel; Kristin Eberhard and Evan Gi Hesple, “thw LADWP can do right by Angelenos,”
o Op<Ed, LA Times {Saepl 11,2012} {co-authored by NRDC Western Energy and Climate Frogram Legal Director
" Kristin Eber hard; Alice Park, “Waste Not,” Time Magazine (Sept. 10, 2012} {guoting NRDC Senior Scieritist Allen
Hershkowitz); Steve Scher, “Food: Why Americans Waste So Much and Ways to Stop,” KOUW (Seattle Public
* Radio}, Aug. 30,2012 {feazwmg MRDC Scientist Dane Gunders): ’*nghmg Benefits and Pitfalls of increased Oil and
Gas Production in the U1.5.,” PBS NewsHour, Aug. 10, 2012 {featuring NROC Senior Attorney Kate Sindingl; “Clean
Cofirin Californias What's it Going to Take?" 2012 Emimnmmta MW Qm*zé&mnm M Yase«,mtm Oct. 28 2012
. {fgamrmg NROC Attorney Adrian Martinez).:
¥ see, e, g, Elizabeth Shogren, Bush Gets One-Two F‘amh on Energy, LA, Tﬁma*z {Miar. 28, 20632}, atazl: Bem&tt
- Roth, Houston Emrgwmﬂfmg Firm Ameam in f)acum&ms fmm Enmgy ammtmem Houston Chmmc?& {Apri12,

2002).

ED_001855_00011091



Mamnai Freedom of mmrmmmm Officer- fnwmnmerxmi Pwtmtmﬂ Ag&ﬁw
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P%ﬁ &

hetp mfam thﬁ public abemi %haz may haw: been &ehmd tha demﬁmn by the Bush
Administration to replace i)r Watson,'® ‘
3. NRDC incorporated information obtained through FOIA into a Zi)ﬂﬁ repur’t pﬁbim}wd
~and provided free of aharg& at NRDC’s wmbsztm“ "on the i zmpacts of m:hmry sonar and
‘ mher industrial noise pﬂiimmﬁ on marine life."s ~

- {):wfmzm: of ihf: mqucsted documents is “izkeiv 10 mmrzhuu. sagns{mzmﬂ yto ;mblm ‘
understanding” of E?A 's activities concerning CAFO pﬁslimmﬁ* ? because NRDC intends to
~disseminate any mwwztﬁarzhy mfmmamn in the released records, and its analysis of such i’fﬂ'ﬂi’ﬁtdfm
to its member base and to the broader pubﬁw thmugh one or more of the many mmmmmaimm
channels referenced above. As NRDC's long history of incorporating information thame:d
through FOIA into reports, articles, and other communications illustrates, NRDC is well
pr&rp&rﬁd to cmwey to the public any mlwam information it »:;btazm mmugh ﬁu& records mquwt

B. NRDC smd the Pew {i‘hamabl«e ’i’msh& have r no (‘ ﬁmmemal mtemst mat
- would be Furthered by the Requmsted lnf&rm&twn

: ;{);smimum in thts case would azsﬁ scztmty the aewnd ;}remqumte of a fee waiver reqmew ‘
because “Congress amended FOIA to ensure that it be ‘hbcmli}, construed in favor of waivers for
noncommercial requesters.””*! 'NRDC and the Pew ﬁharst&hie: Trusts are mi»fm»«ymf:t :
‘ mgamzamm and, as xmh have no wmm&rgmt mmms{ :

NRDC’s and the ?rm Charxtabie ’f‘mm primary interest in thammg mﬁ': above rwasrds isto

serve the public by discl osing prmemty non-public information about EPA’s ability to protect -

the public from CAFO pollution. As previously discussed, CAFOs are a s:gmﬁcam source of
~water pﬂﬂutmn, and waste from CAFOs contains substances that are ‘hazardous to humans and

- the environment. Bemu% CAFOs are pmemmﬂy $0 hsmnml w tmmaﬂ health and natural pldwa

it is in the public interest to emmsm how EPA piam to pmtec:t against the harmful effects o

i CAH"} pc»iiutmn

* see NRDC Press fisz@mae amd Exxon memerandum *’Ge»nft;ientsa Pamm &hcw Exxon Hdmi in White House Mw@
to Oust Top Scientist from International Global Warming mme» " gﬁm 3 2002} ﬁ!zzab#th Shagr@m, Chwg&& Ely..
: ‘ﬁwr Science Panel Pick, L.A. Times {Apr. 4, 2002}, S
Sﬁ*e hitp/fwww. mnig orgfwildiife/marine/soun »’:ggs}mnmwﬁ : ) : !
¥t NRDC, ﬁawm‘mg the Depths i (Nov, 2005) {update to @ 1998 report). Since the m;mrt 5 pu%:ﬂ:mum, tlw S0NEr
issue has continued to attract widespread public attention. See, e.g., D. Fleshler, “Mavy mstmg could t:imfaﬁtata
BN whales and dolphing, groups say,” Ft. Laudwdale Sun Sentinel, july 13, 2012, ) .
5 U.S.Co 8 852{a)aNaling, ) :
5 us.c & 552{&}{4}{&}21:&} A0 CER 2, 107 }{3} 2 )
}udmm Wamh ¥, Rssmm 326F.3d 13&9 1312 m £ Cir, Zﬂﬂ?,} {mmms) citation amzzzwﬂ}
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C. mm{* isa Wimﬁa Reqzmstar

Evenif ?«PA démeﬁ a pubhx, interest waiver of all costs aﬂd fees, NRDC i isa mpresmmtwe a}f the
news media entitled to a reduction of fees under FOIA. 2 As described previously in this request, -
NRDC publmhe‘z a quarterly magazm«n OnEarth, which has more than 150,000 wbsmb&% and

is availabie at newsstands and bookstores; publishes a periodic newsletter for its more than
650.000 members national Eyq issues regular electronic newsletters, action alerts, public reports-
_and analyses; and maintains a free online library of reports aﬂd &rzaiyfms These pubimaimm
:r&:«mmeiy include mmrmanm about current events of i mtamm to the readership and the public.
‘NRDC staff membam are also. t@gular wmﬁmwm to numerous periodicals, %a:fmka, and the

‘\ERD{" Switchboard blog. http://www switchboard. ard.nrdc.org’; television, radio, and web -

programs; and hearings and conferences. CAFO pollution ammﬁaaﬁy has been featured in mmne
of NRDC’s media outlets. B As previously noted, mﬁ}rma’zwn obtained as a nmuh of this request
Cowill if a;apmpnateiv newswmthy be dmmmmamd thm;zgh one or more of NRDC’s pubiteamm& -
or mhar ﬂl&it&blﬁ channels. : . ‘

L : W!limgnﬁw to Pay Fwa Uudezr Pmtext

- F"l%w pmw&ﬁ: thf: mmrcis abwe immpeusw i‘?&f the status and c::mczome c)i your e:vaiuatmn of

. NRDC’s and the Pew Charitable Trusts’ fee aawgg}zy assertion and fee waiver request. In order

- to prevent delay in EPA’s provision of the re;mm:mé‘rmards, NRDC and the Pew Charitable

- Trusts state that they will, if necessary and under protest, pay fees in accordance with 40 CFR
2.107. Please consult with me, however, before undmakmg any action that would cause the fee
to exceed $500. Such payment will not constitute any waiver of NRDC’s and the Pew

“Charitable "fmw; right to seek acimmmtmwa or ] ndmai review of any dﬁemal c}f its fee W&Wﬁf’
rﬁquabt anﬁfﬁr e Je:am}n m“ its fee i:ate:gmy a&wrmm ‘ )

5 usc Mﬁz(a}{a}fﬁ}{u}, 40 (:FR 2. 107{5:!} : : i
* see, e.g.; Posting of Jon Devine to NRDEC 5wst¢:hmard Blog, EM {,‘hmﬁterw ﬁut by .{?mppmg Industrial Livestock
mfwmamn Collection Effort, Juw 24, 2012),
hitp/fswitchbioard nide org/blogs @%@xgg{%@ -chickens out By dropoing Lhin Mm Qim Rosen, Cow Wa%
OnEarth Meagazm@ {Aug. 26, 2{312} available at hittp Mjmww ongarth org/article/cow-woes. ) .
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W Conclusion

: We trust that* in reapondmg to this mqnfvsi EF% will @(}mp!y wzth ail m levant dwdimw zmd
other obligations set fmth in FOIA and LP& s mguimmm ~

To the extent that the: me:gumed mmrﬁi& are avazm&{é ina rwciﬂy an:zmmb R iec:mmc format, we
would prefer to receive “documents electronically, either by email or on a CD. If electronic
‘ ‘cs:)pms am unavatiabie, we Wzii ar,:mtpt paper wp;m Pid%ﬁ ‘;md rewrds to Jon i}ewm: .cﬁ:

it et

: .fcm I)wmﬁ
“NRDC
1152 15" Street NW, bmtt: 3{3{3
: Washmg{a}n,‘ DC 20005

Please produce m.mds‘an a rolling basis: at no point should EPA’s search for or deliberations
concerning certain records de}ay the pre}{immm of mhem that &PA ha‘; a!reddy retrieved and is
obliged to pmducf,

B ‘ In the event that ﬂ"fi mm%uﬂes that some of the mmrcia mqu%t&d above may al mady be
. ;mhimiy available, we w;i} be happy w discuss thuset mmmm}m in-an &%faﬂ 10 NArrow- the *atfap{‘:
cof ﬂnsmqwﬁt ‘ ~

‘ :Thank }!mz ‘h)r your pmm;}t ammiwn w this mque@t

g mwrﬁiy

~Jon P. Devine, Jr. B L Karen Stewer ~
Senior Attorney i PR ‘;mmcmr, Goverriment Relations
‘Natural Resources Defense C tmm;i - Pew Environment Group ‘
202-289-6868 e o 202-887- 8833 ‘
jdevine@wnrdeorg - - - m{cuw:ae vmrmm %

© ® 5605 US.C §552;40 CFR 2.100 ff.
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To: Bonnelycke, Nina[Bonnelycke.Nina@epa.govl

From: Molloy, Jennifer

Sent: Mon 7/10/2017 3:57:11 PM

Subject: FOIA stuff

FINAL Instructions for Handing CAFO Information Related to AFBF 3-30-17.pdf

Pending FOIA:

EPA-HQ-2017-007206

Also — see attached for our policy on the response to the 8" circuit related FOIAs.

Jenny Molloy

U.S. EPA

Water Permits Division
202.564.1939

molloy jennifer@epa.gov
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From: Best-Wong, Benita ‘
Location: Adobe Connect; Conference Line:: EX. 6 - Personal Privacy
Importance: Normal '

Subject: Mandatory Privacy Training (FOIA Exemption 6 and Privacy Act) for OW Managers
Start Date/Time: Tue 11/7/2017 5:00:00 PM

End Date/Time: Tue 11/7/2017 6:00:00 PM

Per a settlement agreement with American Farm Bureau Federation and National Pork Producer
Council, managers in the Office of Water are required to participate in a one-hour training
session on privacy, specifically Exemption 6 of the Freedom of Information Act and the Privacy
Act. This webinar session will be conducted via Adobe Connect and will be recorded for those
who cannot make this session. All OW managers must complete the training during this time or

via the recorded session no later than December 22, 2017.

Adobe Connect Link: http://epawebconferencing.acms.com/privacy/

POCs: Jenny Molloy, OWM

Quoc Nguyen, OGC
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To: Jones-Coleman, Diane[Jones-Coleman.Diane@epa.gov]

From: Nagle, Deborah

Sent: Fri 3/31/2017 8:38:08 PM

Subject: Re: FOIA Instructions for AFBF v. EPA (CAFO Litigation Settlement Agreement)

Thanks Diane
Sent from my iPhone

On Mar 31, 2017, at 1:53 PM, Jones-Coleman, Diane <Jones-Coleman.Diane@epa.gov> wrote:

Good afternoon everyone,

The HQ FOIA Officer has provided the FOIA community with
instructions for responding to future FOIA requests that seek
concentrated animal feeding operation information (CAFQ), at issue in
the recently settled AFBF v. EPA FOIA litigation. See attachment.

If you have questions regarding these instructions, please contact
Quoc Nguyen, General Law Office, at 202-564-6343 or Larry
Gottesman, HQ FOIA Officer, at 202-566-2162.

Thank you.

Diane

Diane C. Coleman

OW FOIA Coordinator and SPOC
(202) 564-0379
E-mail: Jones-Coleman.Diane@epa.gov

<FINAL Instructions for Handing CAFO Information Related to AFBF 3-30-17.pdf>
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To: Neugeboren, Steven[Neugeboren.Steven@epa.gov]
From: Levine, MaryEllen

Sent: Tue 3/28/2017 5:34:17 PM

Subject: FW: FOR YOUR REVIEW: AFBF v. EPA Draft FOIA Instructions and Letter to FOIA
Requesters

AFBF v. EPA settlement agreement PM signature 3-23-17.pdf DuPIIcate
DRAFT Instructions for Handing CAFO Information Related to AFBF 3-28-17.docx ;
EPA-HQ-2013-001516 Draft FOIA Response 3-27-17.docx WIF Ex. 5 - Deliberative Process; ACC E

Very short turn around time.

- Mary Ellen

Mary Ellen Levine

Assistant General Counsel

Water Law Office, Office of General Counsel
7510 C WJC North

(202) 564-5487

From: Nguyen, Quoc

Sent: Tuesday, March 28,2017 1:32 PM

To: Blake, Wendy <Blake. Wendy@epa.gov>; Neugeboren, Steven
<Neugeboren.Steven@epa.gov>

Cc: Levine, MaryEllen <levine.maryellen@epa.gov>; Kupchan, Simma
<Kupchan.Simma@epa.gov>; Miller, Kevin <Miller.Kevin@epa.gov>; Nagle, Deborah
<Nagle.Deborah@epa.gov>; Molloy, Jennifer <molloy jennifer@epa.gov>

Subject: FOR YOUR REVIEW: AFBF v. EPA Draft FOIA Instructions and Letter to FOIA
Requesters

Importance: High

Hi Wendy and Steve,

ED_001855_00012384



Attached are two items for your immediate review:
1)  FOIA Instructions for FOIA Coordinators and Officers

2)  Letter to the two original FOIA Requesters asking to destroy or return the information

Deadline for Review: COB WEDNESDAY, March 29,2017 (I’'m sorry for this tight
turnaround. The documents are pretty short.)

I 'am also attaching the final settlement agreement for your reference.

Sincerely,

Quoc

Quoc P. Nguyen

Office of General Counsel

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460

202-564-6343

PRIVILEGED COMMUNICATION for internal deliberation only; may contain deliberative, attorney-client,
attorney work product, or otherwise privileged material; do not distribute outside EPA or DOJ.
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To: Wall, Tom[Wall. Tom@epa.gov}]

Cc: Nguyen, Quoc[Nguyen.Quoc@epa.gov}

From: Shapiro, Melissa

Sent: Tue 11/7/2017 5:56:08 PM

Subject: RE: Could you please share the powerpoint from the privacy training? Thank you,
OW Privacy Training Nov 7 2017 pptx

Hi Tom

3

Of course, sce attached. I believe that Quoc will also upload the presentation to the calendar
invite.

Melissa Shapiro

Office of General Counsel

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460

shapiro.melissa@epa.gov

202-564-2890

From: Wall, Tom

Sent: Tuesday, November 7, 2017 12:53 PM

To: Shapiro, Melissa <shapiro.melissa@epa.gov>

Subject: Could you please share the powerpoint from the privacy training? Thank you,

Tom Wall, Director

ED_001855_00013177



Watershed Restoration, Assessment and Protection Division
Office of Wetlands, Oceans and Watersheds
U.S.EPA

LT -

T o ST
wall.tom{@epa.gov

202/564-4179
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To: Nguyen, Quoc[Nguyen.Quoc@epa.govl

From: Marentette, Pamela (USAMN)

Sent: Fri 3/24/2017 2:31:43 PM

Subject: FW: Activity in Case 0:13-cv-01751-ADM-TNL American Farm Bureau Federation et al v. U.S.
Environmental Protection Agency et al Stipulation of Dismissal

Hey-

Pl pull this for you soon and send, but wanted you to have a heads up that it just filed.

Pamela A. Marentette
Assistant U.S. Attorney
District of Minnesota
600 U.S. Courthouse
300 South Fourth Street
Minneapolis, MN 55415
(612) 664-5652

pamela.marentette@usdoj.gov

From: ecf-notice@mnd.uscourts.gov [mailto:ecf-notice@mnd.uscourts.gov]

Sent: Friday, March 24, 2017 9:30 AM

To: mndecfnotifications@mnd.uscourts.gov

Subject: Activity in Case 0:13-cv-01751-ADM-TNL American Farm Bureau Federation et al v.
U.S. Environmental Protection Agency et al Stipulation of Dismissal

This is an automatic e-mail message generated by the CM/ECF system. Please DO NOT
RESPOND to this e-mail because the mail box is unattended.

***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States
policy permits attorneys of record and parties in a case (including pro se litigants) to
receive one free electronic copy of all documents filed electronically, if receipt is required
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by law or directed by the filer. PACER access fees apply to all other users. To avoid later
charges, download a copy of each document during this first viewing. However, if the
referenced document is a transcript, the free copy and 30 page limit do not apply.

U.S. District Court
U.S. District of Minnesota
Notice of Electronic Filing

The following transaction was entered by Kimberly, Michael on 3/24/2017 at 9:29 AM CDT and
filed on 3/24/2017

Case Name: American Farm Bureau Federation et al v. U.S. Environmental Protection
Agency et al

Case Number: 0:13-cv-01751-ADM-TNL

Filer: American Farm Bureau Federation
National Pork Producers Council

WARNING: CASE CLOSED on 03/08/2017

Document 156

Number:

Docket Text:

STIPULATION of Dismissal by American Farm Bureau Federation, National Pork
Producers Council. Jointly Signed by U.S. Environmental Protection Agency, E.
Scott Pruitt, Food & Water Watch, Environmental Integrity Project, and lowa
Citizens for Community Improvement. (Attachments: # (1) Final Settlement
Agreement)(Kimberly, Michael)

0:13-cv-01751-ADM-TNL Notice has been electronically mailed to:

Chad A Blumenfield chad.blumenfield@usdoi.gov, catherine.merle@usdoi.cov,
usamn.ecfecivil@usdoj.gov

Daniel Q Poretti  dporetti@nilanjohnson.com

David J Warden  dwarden@nilanjohnson.com, ijchnson@nilanjohnson.com

Dustan J Cross  dcross@gislason.com, rschwarzrock@gislason.com

Gary W Koch  gkoch@gislason.com, sfix@gislason.com

Jeffrey S Gulley jeffeg@whistleblower.org

Matthew C Berger mberger@gislason.com, emeurer@gislason.com
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Michael B. Kimberly — mkimberly@mayerbrown.com, wdc.docket@mayerbrown.com

Pamela Marentette  Pamela.Marentette@usdoi.gov, CaseView . ECF@usdoj.gov,
deb.kapinos@usdoj.gov, muriel.holland@usdoi.gov

Tarah Heinzen theinzen@fwwatch.org

0:13-cv-01751-ADM-TNL Notice has been delivered by other means to:
The following document(s) are associated with this transaction:

Document description:Main Document

Original filename:n/a

Electronic document Stamp:

[STAMP dcecfStamp ID=1051215216 [Date=3/24/2017] [FileNumber=5899592-0
1[18328b7eccb56760e07b37dbc0170da2f6ebe6bcf72bf39ab5dbfobb2782¢5¢2019
90b975212358a915f5e¢81614032f459fecc97560b81e¢82a356¢0d8a721058]]
Document description: Final Settlement Agreement

Original filename:n/a

Electronic document Stamp:

[STAMP dcecfStamp ID=1051215216 [Date=3/24/2017] [FileNumber=5899592-1
1[230e0a7388f3ad7759¢a2b474b28439¢c1a51¢3¢6f1631d99d44897¢22dcd26a5¢07
9076€a367be0bd69fb8cce823210126ebfe5d21f0076ec3e6e3f2306e1a60]]

ED_001855_00013481



To: Nagle, Deborah[Nagle.Deborah@epa.gov]

Cc: Nguyen, Quoc[Nguyen.Quoc@epa.govl]; Molioy, Jennifer[molioy.jennifer@epa.gov}
From: Ferris, Lena

Sent: Wed 4/19/2017 3:54:29 PM

Subject: RE: question regarding permit information for CAFOs allowable for release in response to
FOIA request

Yes will do.

From: Nagle, Deborah

Sent: Wednesday, April 19,2017 11:52 AM

To: Ferris, Lena <Ferris.Lena@epa.gov>

Cc: Nguyen, Quoc <Nguyen.Quoc@epa.gov>; Molloy, Jennifer <molloy jennifer@epa.gov>
Subject: FW: question regarding permit information for CAFOs allowable for release in
response to FOIA request

Hi Lena-

Can you send the invite for the Ag Advisors’ conference call on 24 APR to Quoc Nguyen and
Jennifer Molloy. Thanks

-Deborah

From: Nguyen, Quoc

Sent: Wednesday, April 19,2017 11:16 AM

To: Nagle, Deborah <Nagle.Deborah@epa.gov>; Molloy, Jennifer <molloy jennifer@epa.gov>
Cc: Levine, MaryEllen <levine.marvellen@epa.gov>; Ferris, Lena <Ferris.Lena@epa.gov>
Subject: RE: question regarding permit information for CAFOs allowable for release in
response to FOIA request

I can attend. Could you send me an invite?
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Thanks,

Quoc

From: Nagle, Deborah

Y7 A3 A N17T7 1IN AL ARNA

Sent: Wednesday, April 19,2017 10:45 AM

To: Molloy, Jennifer <molloy.jennifer@epa.gov>; Nguyen, Quoc <Nguyen.Quoc@epa.gov>
Cc: Levine, MaryEllen <levine.maryellen@epa.gov>; Ferris, Lena <Ferris.Lena@epa.gov>

Subject: FW: question regarding permit information for CAFOs allowable for release in

response to FOIA request

Jennifer and Quoc -- can you participate in this meeting on Monday to explain what the CAFO
FOIA settlement agreement says (and does not say)? There is a lot of confusion out there based
on various articles that do not get the facts straight. This will be a meeting just with the Regional

Ag Advisors.

Please let me know.

-Deborah

Deborah G. Nagle, Director
Water Permits Division

MC 4203M

1200 Pennsylvania Ave, NW
Washington, DC 20460
Tel: (202) 564-1185

FAX: (202) 564-6392

From: Ferris, Lena
Sent: Wednesday, April 19,2017 9:55 AM
To: Nagle, Deborah <Nagle.Deborah@epa.gov>
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Subject: RE: question regarding permit information for CAFOs allowable for release in
response to FOIA request

YES -- That would be great. Monday the 24" at 3:00 is the next call. Can someone from your
staff be available to call in? I will send them all the call in information; let me know who to
reach out {o.

Your staff can go first along with OGC and take up to 30 minutes. If itis less than that that is
fine as well but I imagine the Regions will have many questions.

From: Nagle, Deborah

Sent: Wednesday, April 19, 2017 9:38 AM

To: Ferris, Lena <Ferris. Lena@epa.gov>

Cc: Brennan, Ross <Brennan.Ross@epa.gov>; Molloy, Jennifer <molloy jennifer@epa.gov>;
Levine, MaryEllen <levine. marvellen@epa.gov>; Nguyen, Quoc <Nguyen. Quoc@epa.gov>;
Utting, George <Utting.George@epa.gov>; Rathbone, Colleen <Rathbone.Colleen@epa.gov>;
Kupchan, Simma <Kupchan.Simma@epa.gov>

Subject: RE: question regarding permit information for CAFOs allowable for release in
response to FOIA request

Lena-

Do you have a call with just the Regional Ag Advisors. If so, I would like to propose that I have
someone from my team (probably OGC) provide information on the substance of the settlement
agreement in this case — explaining what it means and what it does not mean.

Let me know. Thanks

Deborah
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Deborah G. Nagle, Director
Water Permits Division

MC 4203M

1200 Pennsylvania Ave, NW
Washington, DC 20460
Tel: (202) 564-1185

FAX: (202) 564-6302

N \EVE ) JUSTUC

From: Utting, George

Sent: Wednesday, April 19, 2017 9:25 AM

To: Rathbone, Colleen <Rathbone.Colleen@epa.gov>; Kupchan, Simma

<Kupchan Simma@epa.gov>

Cc: Nagle, Deborah <Nagle.Deborah@epa.gov>; Brennan, Ross <Brennan.Ross@epa.gov>;
Molloy, Jennifer <molloy_ jennifer@epa.gov>

Subject: RE: question regarding permit information for CAFOs allowable for release in
response to FOIA request

Thanks, Colleen. I think this needs an OGC response. I am cc’ing Jenny Molloy, who is working
on these issues here, and Ross Brennan and Deborah Nagle.

George Utting

Water Permits Division (MC-4203M)

U.S. EPA, 1200 Pennsylvania Avenue, NW,
Washington,DC 20460-0001

(202) 564-0744 / Fax (202) 564-6384

From: Rathbone, Colleen

Sent: Wednesday, April 19,2017 9:19 AM

To: Kupchan, Simma <Kupchan.Simma@epa.gov>; Utting, George <Utting. George(@epa.gov>
Subject: question regarding permit information for CAFOs allowable for release in response to
FOIA request

All

3
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See the email below from Region 8’s acting ag advisor. | think that the description of
what the settlement agreement pertains to and what was agreed to probably needs
some clarification. Thanks for your help.

Colleen Rathbone | Unit Manager, Wastewater | U.S. Environmental Protection Agency -
Region 8

(p) 303.312.6133 | (f) 303.312.6116

From: OBrien, Wendy

Sent: Wednesday, April 19,2017 6:45 AM

To: Rathbone, Colleen <Rathbone.Colleen@epa.gov>

Subject: RE: question regarding permit information allowable for release in response to FOIA
request

Thank you!

Wendy O’Brien, DVM, PhD, DABT
Acting Agriculture Advisor

Office of the Regional Administrator
USEPA Region 8

1595 Wynkoop Street

Denver, CO 80202

Phone: 303.312.6712

FAX:303.312.6882
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CONFIDENTIALITY NOTICE: This e-mail, including all attachments, is for the sole use of the intended
recipients and may contain Confidential and privileged information. Any unauthorized use, disclosure or
distribution is prohibited. If you are not the intended recipient, please contact the sender and destroy all
copies of this message.

From: Rathbone, Colleen

Sent: Wednesday, April 19, 2017 6:43 AM

To: OBrien, Wendy <OBrien. Wendy(@epa.gov>; Clark, Amy <Clark. Amy@epa.gov>; Boeglin,
Michael <Boeglin.Michacl@epa.gov>

Subject: RE: question regarding permit information allowable for release in response to FOIA
request

| called Water Permits Division and am waiting to hear back. | do not know the details.

Colleen Rathbone | Unit Manager, Wastewater | U.S. Environmental Protection Agency -
Region 8

(p) 303.312.6133 | (f) 303.312.6116

From: OBrien, Wendy

Sent: Tuesday, April 18,2017 3:31 PM

To: Rathbone, Colleen <Rathbone.Colleen@epa.gov>; Clark, Amy <Clark. Amy@epa.gov>;
Boeglin, Michael <Boeglin.Michael@epa.gov>

Subject: question regarding permit information allowable for release in response to FOIA
request

Hi All,

I just finished listening in on a call held by Utah’s Dept of Agriculture and Food, in which Don
Hall from UDEQ Division of Water gave a presentation on UT’s CAFO permitting process to a
number of producers attending the meeting. Among a number of participants on the call, there
was concern (and confusion) about FOIAs and privacy issues and release of personal information

ED_001855_00013704



such as names, addresses, and phone numbers. I committed to clarifying the status of the
situation and getting back to my point of contact in UDAF, Jay Olsen, and also Don Hall.

The concern stems from a 2013 incident in which EPA released private information (names,
addresses, phone numbers) in response to a FOIA request from environmental groups related to

AT P | R Ny i, | R [ FTR NP

CAFO permits. My understanding is that the American Farm Bureau Federation and the National
Pork Producers Council sued EPA, and that an agreement was recently reached between the
American Farm Bureau Federation and the National Pork Producers Council and EPA. The
agreement is that EPA may release only the following information in response to FOIA requests:
city, county, ZIP code, and permit status.

I’'m following up with you either because you were mentioned on the call as a point of contact
here in the R8 office, or because I found your name listed on EPA’s Region 8 website for CAFO
or NPDES permits.

If you can please confirm that the information above is correct, or provide clarification, I’d be
most appreciative!

Thanks so much.

Wendy

Wendy O’Brien, DVM, PhD, DABT
Acting Agriculture Advisor

Office of the Regional Administrator
USEPA Region 8

1595 Wynkoop Street

Denver, CO 80202
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Phone: 303.312.6712

FAX:303.312.6882

CONFIDENTIALITY NOTICE: This e-mail, including all attachments, is for the sole use of the intended
recipients and may contain Confidential and privileged information. Any unauthorized use, disclosure or
distribution is prohibited. If you are not the intended recipient, please contact the sender and destroy all
copies of this message.

ED_001855_00013704



To: Nguyen, Quoc[Nguyen.Quoc@epa.gov]; Prout, Susan[prout.susan@epa.govj
From: Grubb, Christopher

Sent: Tue 11/21/2017 9:07:36 PM

Subject: RE: Desk Statement on CAFOS

It can wait — thanks Quoc.

Chris

From: Nguyen, Quoc

Sent: Tuesday, November 21, 2017 3:06 PM

To: Prout, Susan <prout.susan@epa.gov>

Cc: Grubb, Christopher <Grubb.Christopher@epa.gov>
Subject: Re: Desk Statement on CAFOS

Can we talk on Monday afternoon. If you need an immediate response, then do the exemption 6
balance test. The issues raised issues n the AFBF case should not affect your balancing test.
Thanks.

Quoc
Sent from my iPhone

On Nov 21, 2017, at 3:46 PM, Prout, Susan <prout.susan(@epa.gov> wrote:

Hi Quoc, What we need is any counsel you might be able to provide regarding whether

Ex. 5 - Deliberative Process; ACP

Susan Prout
Associate Regional Counsel

U.S. EPA
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77 W. Jackson Blvd., C-14]
Chicago, IL 60604

(312) 353-1029

From: Nguyen, Quoc

Sent: Tuesday, November 21, 2017 2:40 PM

To: Prout, Susan <prout.susan@epa.gov>

Cc: Grubb, Christopher <Grubb.Christopher@epa.gov>
Subject: RE: Desk Statement on CAFOS

Hi Susan:

I am not sure what you are referring to. Is this something OW may have? I am attaching
the final instructions related to the AFBF v. EPA litigation.

Sincerely,

Quoc

From: Prout, Susan

Sent: Tuesday, November 21, 2017 3:37 PM

To: Nguyen, Quoc <Nguyen.Quoc@epa.gov>

Cc: Grubb, Christopher <Grubb.Christopher@epa.gov>
Subject: Desk Statement on CAFOS

Hi Quoc, Do you have a copy of the desk statement on CAFOs and FOIAs that you could
forward to us? Susan
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Susan Prout

Associate Regional Counsel
U.S. EPA

77 W. Jackson Blvd., C-14]
Chicago, IL 60604

(312) 353-1029
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To: Nguyen, Quoc[Nguyen.Quoc@epa.govl

From: Schumacher, Wendy

Sent: Mon 4/3/2017 1:46:11 PM

Subject: FW: FOIA Instructions for AFBF v. EPA (CAFO Litigation Settlement Agreement)
FINAL Instructions for Handing CAFO Information Related to AFBF 3-30-17.pdf

Quoc,

I’d like to post the attachment on our Intranet site. Is it okay to do this before you present at
tomorrow’s FOIA Coordinator’s meeting?

Thanks, Wendy

From: Gottesman, Larry

Sent: Thursday, March 30, 2017 3:46 PM

To: Newton, Jonathan <Newton.Jonathan@epa.gov>; Hamilton, Sabrina
<Hamilton.Sabrina@epa.gov>; Sandfoss, Kristina <Sandfoss.Kristina@epa.gov>; Kennedy,
Chandra <Kennedy.Chandra@epa.gov>; Malloy, Marilyn <Malloy Marilyn@epa.gov>;
Newman, Maya <Newman.Maya@epa.gov>; Cedeno-Zambrano, Lorena <Cedeno-
Zambrano.Lorena@epa.gov>; Williams, LaShawn <williams.lashawn@epa.gov>; Levine, Scott
<Levine.Scott@ecpa.gov>; Barnett-Owens, Inga <Barnett-Owens.Inga@epa.gov>; Evanko, Peter
<Evanko.Peter@epa.gov>; McLendon, Wanda <McLendon. Wanda@epa.gov>; Jones-Coleman,
Diane <Jones-Coleman.Diane@epa.gov>; Schena, Cristeen <Schena.Cristeen@epa.gov>;
Calderon, Wanda <Calderon.Wanda@epa.gov>; Tate, Rita <Tate Rita@epa.gov>; Gross,
Louann <Gross.LouAnn@epa.gov>; Wheatley, Jessica <wheatley jessica@epa.gov>; Ho, Nancy
<Ho.Nancy@epa.gov>; Stevens, Edie <Stevens.Edie@epa.gov>; Albano, Emily
<Albano.Emily@epa.gov>; Engels, Alan <engels.alan@epa.gov>; Johnson, Ivry
<Johnson.Ivry@epa.gov>; Kercheval, Stephanie <Kercheval.Stephanie@epa.gov>

Cc: Miller, Kevin <Miller Kevin@epa.gov>; Nguyen, Quoc <Nguyen.Quoc@epa.gov>; Floyd-
Coleman, Cynthia <Floyd-coleman.cynthia@epa.gov>; Person, Linda
<Person.Linda@epa.gov>; Schumacher, Wendy <schumacher.wendy@epa.gov>; Lewis, Judith
<Lewis.Judith@epa.gov>

Subject: FOIA Instructions for AFBF v. EPA (CAFO Litigation Settlement Agreement)
Importance: High

[ have attached instructions for responding to future FOIA requests that seek concentrated animal
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feeding operation information (CAFO), at issue in the recently settled AFBF v. EPA FOIA
litigation.

Quoc Nguyen from the Office of General Counsel, General Law Office, will be participating in
our HQ FOIA Coordinators’ meeting on April 4 and our Regional FOIA Officers’ call in April
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professionals, as appropriate.

Thank you so much for your help in this matter. Please call me if you have any questions.

Larry F. Gottesman

Agency FOIA Officer

202-566-2162 (Direct line)

202-689-4588 (Mobile)
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To: Nguyen, Quoc[Nguyen.Quoc@epa.gov}

From: Marentette, Pamela (USAMN)

Sent: Fri 3/31/2017 2:35:41 PM

Subject: RE: E-mailing: AFBF Outcomes of Settlement Agreement.zip

Thanks! I'll send Michael a short email confirming this.

Pamela A. Marentette
Assistant U.S. Attorney
District of Minnesota
600 U.S. Courthouse
300 South Fourth Street
Minneapolis, MN 55415
(612) 664-5652

pamela.marentette@usdoj.gov

From: Nguyen, Quoc [mailto:Nguyen.Quoc@epa.gov]

Sent: Friday, March 31, 2017 9:27 AM

To: Marentette, Pamela (USAMN) <pmarentette(@usa.doj.gov>
Subject: E-mailing: AFBF Outcomes of Settlement Agreement.zip

Hi Pam,

Attached are the letters and instructions that were sent yesterday to the FOIA
coordinators/officers and the two original FOIA requesters. I'll let you know when we conduct
the privacy trainings.

Thanks,
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Quoc

Quoc P. Nguyen

Office of General Counsel

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460

202-564-6343

PRIVILEGED COMMUNICATION for internal deliberation only; may contain deliberative, attorney-client,
attorney work product, or otherwise privileged material; do not distribute outside EPA or DOJ.

ED_001855_00013726



To: Shapiro, Melissa[shapiro.melissa@epa.govl]

Cc: Nguyen, Quoc[Nguyen.Quoc@epa.gov}]

From: Wall, Tom

Sent: Tue 11/7/2017 6:28:06 PM

Subject: RE: Could you please share the powerpoint from the privacy training? Thank you,

Thank you!

Tom Wall, Director

Watershed Restoration, Assessment and Protection Division
Office of Wetlands, Oceans and Watersheds

U.S. EPA

Wall.tom@epa.gov

202/564-4179

From: Shapiro, Melissa

Sent: Tuesday, November 07, 2017 12:56 PM

To: Wall, Tom <Wall. Tom@epa.gov>

Cc: Nguyen, Quoc <Nguyen.Quoc@epa.gov>

Subject: RE: Could you please share the powerpoint from the privacy training? Thank you,

Hi Tom,

Of course, sce attached. I believe that Quoc will also upload the presentation to the calendar
invite.

Melissa Shapiro

Office of General Counsel

U.S. Environmental Protection Agency
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1200 Pennsylvania Avenue, NW
Washington, DC 20460

shapiro.melissa@epa.gov
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From: Wall, Tom

Sent: Tuesday, November 7, 2017 12:53 PM

To: Shapiro, Melissa <shapiro.melissa@epa.gov>

Subject: Could you please share the powerpoint from the privacy training? Thank you,

Tom Wall, Director

Watershed Restoration, Assessment and Protection Division
Office of Wetlands, Oceans and Watersheds

U.S. EPA

Wall.tom@epa.gov

202/564-4179

ED_001855_00013734



To: Nguyen, Quoc[Nguyen.Quoc@epa.gov}

From: Gottesman, Larry

Sent: Thur 3/30/2017 7:33:25 PM

Subject: FOIA Instructions for AFBF v. EPA (CAFO Litigation Settlement Agreement)
FINAL Instructions for Handing CAFO Information Related to AFBF 3-30-17.pdf

I have attached instructions for responding to future FOIA requests that seek concentrated animal
feeding operation information (CAFO), at issue in the recently settled AFBF v. EPA FOIA
litigation.

Quoc Nguyen from the Office of General Counsel, General Law Office will be participating in
our HQ FOIA Coordinators’ meeting on April 4 and our Regional FOIA Officers’ call in April
13 to answer your questions. Please disseminate this email and instructions to your FOIA
professionals, as appropriate.

Thank you so much for your help in this matter. Please call me if you have any questions.

Larry F. Gottesman

Agency FOIA Officer

202-566-2162 (Direct line)

Ex. 6 - Personal Privacy | \Vobile )
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To: Nguyen, Quoc[Nguyen.Quoc@epa.gov}
From: Marentette, Pamela (USAMN)

Sent: Thur 3/30/2017 3:13:24 PM

Subject: RE: article on settlement agreement

Not bad. Thanks for sending.

Pamela A. Marentette
Assistant U.S. Attorney
District of Minnesota
600 U.S. Courthouse
300 South Fourth Street
Minneapolis, MN 55415
(612) 664-5652

pamela.marentette@usdoj.gov

From: Nguyen, Quoc [mailto:Nguyen.Quoc@epa.gov]

Sent: Thursday, March 30, 2017 9:10 AM

To: Levine, MaryEllen <levine. maryellen@epa.gov>; Kupchan, Simma
<Kupchan.Simma@epa.gov>; Nagle, Deborah <Nagle.Deborah@epa.gov>; Molloy, Jennifer
<molloy jennifer@epa.gov>; Marentette, Pamela (USAMN) <pmarentette@usa.doj.gov>
Subject: article on settlement agreement

FYI

From: Gottesman, Larry

Sent: Thursday, March 30, 2017 10:03 AM

To: Nguyen, Quoc <Nguyen.Quoc@epa.gov>

Cec: Miller, Kevin <Miller Kevin@epa.gov>

Subject: RE: Latest version of the letter and instructions
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To: Schumacher, Wendy[schumacher.wendy@epa.gov]

From: Nguyen, Quoc

Sent: Mon 4/3/2017 2:13:49 PM

Subject: Re: FOIA Instructions for AFBF v. EPA (CAFO Litigation Settlement Agreement)

Sure!
Sent from my iPhone

> On Apr 3, 2017, at 9:46 AM, Schumacher, Wendy <schumacher.wendy@epa.gov> wrote:

>

> Quoc,

>

> I'd like to post the attachment on our Intranet site. Is it okay to do this before you present at tomorrow’s
FOIA Coordinator's meeting?

>

> Thanks, Wendy

>

> From: Gottesman, Larry

> Sent: Thursday, March 30, 2017 3:46 PM

> To: Newton, Jonathan <Newton.Jonathan@epa.gov>; Hamilton, Sabrina
<Hamilton.Sabrina@epa.gov>; Sandfoss, Kristina <Sandfoss.Kristina@epa.gov>; Kennedy, Chandra
<Kennedy.Chandra@epa.gov>; Malloy, Marilyn <Malloy.Marilyn@epa.gov>; Newman, Maya
<Newman.Maya@epa.gov>; Cedeno-Zambrano, Lorena <Cedeno-Zambrano.Lorena@epa.gov>;
Williams, LaShawn <williams.lashawn@epa.gov>; Levine, Scott <Levine.Scott@epa.gov>; Barnett-
Owens, Inga <Barnett-Owens.Inga@epa.gov>; Evanko, Peter <Evanko.Peter@epa.gov>; McLendon,
Wanda <McLendon.Wanda@epa.gov>; Jones-Coleman, Diane <Jones-Coleman.Diane@epa.gov>;
Schena, Cristeen <Schena.Cristeen@epa.gov>; Calderon, Wanda <Calderon.Wanda@epa.gov>; Tate,
Rita <Tate.Rita@epa.gov>; Gross, Louann <Gross.LouAnn@epa.gov>; Wheatley, Jessica

<wheatley jessica@epa.gov>; Ho, Nancy <Ho.Nancy@epa.gov>; Stevens, Edie
<Stevens.Edie@epa.gov>; Albano, Emily <Albano.Emily@epa.gov>; Engels, Alan
<engels.alan@epa.gov>; Johnson, Ivry <Johnson.lvriy@epa.gov>; Kercheval, Stephanie
<Kercheval.Stephanie@epa.gov>

> Cc: Miller, Kevin <Miller.Kevin@epa.gov>; Nguyen, Quoc <Nguyen.Quoc@epa.gov>; Floyd-Coleman,
Cynthia <Floyd-coleman.cynthia@epa.gov>; Person, Linda <Person.Linda@epa.gov>; Schumacher,
Wendy <schumacher.wendy@epa.gov>; Lewis, Judith <Lewis.Judith@epa.gov>

> Subject: FOIA Instructions for AFBF v. EPA (CAFO Litigation Settlement Agreement)

> Importance: High

>

>

> | have attached instructions for responding to future FOIA requests that seek concentrated animal
feeding operation information (CAFO), at issue in the recently settled AFBF v. EPA FOIA litigation.

>

> Quoc Nguyen from the Office of General Counsel, General Law Office, will be participating in our HQ
FOIA Coordinators’ meeting on April 4 and our Regional FOIA Officers’ call in April 13 to answer your
questions. Please disseminate this email and instructions to your FOIA professionals, as appropriate.
>

> Thank you so much for your help in this matter. Please call me if you have any questions.

g

>

> Larry F. Gottesman

> Agency FOIA Officer

>

> 202-566-2162 (Direct line)
> ~ Mobile)

- Ex. 6 - Personal Privacy
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>
> <FINAL Instructions for Handing CAFO Information Related to AFBF 3-30-17.pdf>
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To: Marentette, Pamela (USAMN)[Pamela.Marentette@usdoj.gov}
From: Nguyen, Quoc

Sent: Fri 3/31/2017 2:27:15 PM

Subject: E-mailing: AFBF Outcomes of Settlement Agreement zip
AFBF QOutcomes of Settlement Agreement.zip

Duplicate i ;

Hi Pam,

Attached are the letters and instructions that were sent yesterday to the FOIA
coordinators/officers and the two original FOIA requesters. I’ll let you know when we conduct
the privacy trainings.

Thanks,

Quoc

Quoc P. Nguyen

Office of General Counsel

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460

202-564-6343

PRIVILEGED COMMUNICATION for internal deliberation only; may contain deliberative, attorney-client,
attorney work product, or otherwise privileged material; do not distribute outside EPA or DOJ.
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Eve Gartner, Esq.
Earthjustice

48 Wall Street, 19" Floor
New York, NY 10005

RE: Amended Freedom of Information Act Response EPA-HQ-2012-001337
Dear Ms. Gartner:

The United States Environmental Protection Agency (EPA) is providing you with an
amended response to the above-referenced Freedom of Information Act (FOIA) request for data
the EPA collected from states regarding concentrated animal feeding operations and other
sources. This amended response to your FOIA request fulfills EPA’s obligations under the
Stipulation for Settlement and Dismissal in American Farm Bureau Federation v. EPA, Civ. No.
13-1751 (D. Minn.).

The amended response is available at:
https://foiaonline regulations.gov/foia/action/public/view/request Zobiectl d=090004d2800084 3 4.

EPA fully responded to your FOIA request on April 30, 2013. I am requesting that you
return the materials the Agency previously provided you in response to the above-noted FOIA
request or destroy all copies of those materials and cease any further or ongoing dissemination of
the same. Please return the previously released materials or confirm, by email to Quoc Nguyen
(nguyen.quoc@epa.gov) or mail to (Office of General Counsel, William Jefferson Clinton North
MC 2377A, 1200 Pennsylvania Avenue, NW, Washington, DC 20460), that all copies of such
materials have been destroyed, and please do so by April 30, 2017.

Please contact Quoc Nguyen at 202-564-6343 if you have any further questions.
Sincerely,
»’; e
/"{Qﬂﬂ a4
Deborah Nagle

Director of the Water Permits Division
Office of Water

intemet Address (URL) @ http://www.epa.gov
Recycled/Recyclable  Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chiorine Free Recycled Paper
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Jon P. Devine, Jr.

Senior Attorney, Water Program
Natural Resources Defense Council
1152 15™ Street NW, Suite 300
Washington, DC 20005

RE: Amended Freedom of Information Act Response EPA-HQ-2013-001516
Dear Mr. Devine:

The United States Environmental Protection Agency (EPA) is providing you with an
amended response to the above-referenced Freedom of Information Act (FOIA) request for data
the EPA collected from states regarding concentrated animal feeding operations and other
sources. This amended response to your FOIA request fulfills EPA’s obligations under the
Stipulation for Settlement and Dismissal in American Farm Bureau Federation v. EPA, Civ. No.
13-1751 (D. Minn.).

The amended response is available at

EPA fully responded to your FOIA request on April 30, 2013. 1 am requesting that you
return the materials the Agency previously provided you in response to the above-noted FOIA
request or destroy all copies of those materials and cease any further or ongoing dissemination of
the same. Please return the previously released materials or confirm, by email to Quoc Nguyen
(nguyen.quoc@epa.gov) or mail to (Office of General Counsel, William Jefferson Clinton North
MC 2377A, 1200 Pennsylvania Avenue, NW, Washington, DC 20460), that all copies of such
materials have been destroyed, and please do so by April 30, 2017.

Please contact Quoc Nguyen at 202-564-6343 if you have any further questions.
Sincerely,

///// P

Deborah Nagle /
Director of the Water Permits Division
Office of Water

internet Address (URL) @ hitp/iwww.epa.gov
Recycled/Recyelable @ Printed with Vegetable Oil Based inks on 100% Postconsumer, Process Chiorine Free Recycled Paper
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